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Three decades of bipartisan reforms have taken place in the Australian superannuation industry 
ostensibly in the public interest. The regulatory reforms have created a paradox: ongoing reforms 
but flawed fund member outcomes. For example, the superannuation system is not delivering 
lifetime retirement incomes but high levels of administrative and investment fees are currently 
costing fund members more than $21 billion each year. Systematic problems remain with conflicted 
investment advice, and periodic large-scale, financial collapses have resulted in further losses to 
members.  
In seeking to elaborate and resolve this paradox, the research project outlined in this paper provides 
a voice to Australia’s superannuation trustees through the mechanism of three surveys across a 
thirteen-year period. The surveys confirm that dissatisfaction with regulatory reform is widely 
shared amongst stakeholders most involved with reform implementation. While all regulation is 
ostensibly in the public interest, regulators can be thwarted by the lobbying of vested interests and 
be subject to subtler forms of regulatory capture. One form particularly identified in the Australian 
context is regulatory complexity, which acts to protect incumbents through barriers to entry, and 
benefits the professional consultants that provide most input into the regulatory process.  
More needs to be done to blunt the force of private interest rent seeking. We believe that one 
solution lies in the proper integration and implementation of the Regulatory Impact Analysis (RIA) 
framework as recommended by the OECD Council on Regulatory Policy and Governance. RIA 
has the capacity to minimise rent seeking by fostering transparency and engagement and 
reinforcing the system of checks and balances to ensure that policies and regulations serve the 
public interest. 
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1. Introduction and Background 
1.1 The Australian Superannuation Industry: Summary Overview 
Until 1983 in Australia, occupational superannuation played a peripheral role in securing retirement 
savings with less than 40% of all employees contributing to superannuation. The key plank of 
retirement incomes policies of both political parties rested on the universal (means-tested) old-age 
pension. By the time the twenty-first century began, however, 91% of all employees and 81% of 
all workers at this time were covered by superannuation as a result of three decades of largely 
bipartisan regulatory reforms.  
By the end of the June 2014 quarter1, superannuation assets totalled $1.8 trillion covering 94% of 
all Australians. This current pool of funds is equivalent to approximately 113% of Australia’s 
annual GDP, significantly higher than the weighted OECD average of 86%2, and 120% of the 
Australian share market capitalisation, where superannuation funds are the dominant investors 
holding some half the value of all listed shares.3 To place these figures in perspective, in 2014, 
Australia experienced the highest growth rate in pension (superannuation) assets in the world, and, 
at $2 trillion as at the 30th June, 2015, Australia's superannuation system, in absolute terms, is the 
third largest private pension fund market in the world4 behind the United States and the United 
Kingdom5.  
In 2014, the 20 largest super funds in Australia controlled nearly 40% of all super money held in 
Australia6 while the superannuation industry as a whole held 24% of total financial institutions 
assets, putting its share second to that of banks.7  The importance of these superannuation assets 
                                                 
1 APRA (2014), Insight Issue One, at p. 6 
2 OECD (2015), Pension Funds in Figures, OECD Report, May at p. 1. 
3 Australian Securities Exchange (ASX) (2014), Historical market statistics, ASX, Sydney, accessed on the 5th October 
at http://fsi.gov.au/publications/interim-report/03-funding/superannuation/#P408_85520\. 
4 It should be noted that this fact is a result of unique Australian circumstances, particularly the availability of generous 
tax concessions and the freedom to invest through self-managed funds. A higher proportion of the funds management 
industry is therefore included within the superannuation system, where Australia’s position in the fund’s management 
industry is a more realistic tenth as highlighted by Towers Watson in: ‘The 500 largest asset managers’, Accessed on 
25th January 2016 at https://www.towerswatson.com/en/Insights/IC-Types/Survey-Research-Results/2015/11/The-
worlds-500-largest-asset-managers-year-end-2014. 
5 KPMG (2015), SuperTrends: The Trends Facing Australia’s Superannuation Industry, KPMG, at p. 4. 
6 SuperGuide (2014), accessed on the 5th October at http://www.superguide.com.au/boost-your-superannuation/top-
20-largest-super-funds. 
7 KPMG (2015), SuperTrends: The Trends Facing Australia’s Superannuation Industry, KPMG, at p. 4.  
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relative to the size of the Australian economy compared with other OECD countries is highlighted 
in Figure 1.1.8   
 
Figure 1.1: Importance of pension funds relative to the size of the economy in the OECD, 2014 - 
As a percentage of GDP. 
1.2 Three Decades of (Largely) Bipartisan Reforms  
The public interest rationale for the constant interventions into superannuation is that, aside from 
investments in housing, superannuation became the preferred savings vehicle and a pillar of 
Australia’s national retirement income strategy. The transformation included: the linking of 
productivity gains to occupational superannuation payments as a substitute for wage increases via 
an award-based process; the establishment of a national monitoring body to supervise 
superannuation funds; the proclamation of the Superannuation Guarantee Charge Act (SGC Act) 
in 1992 which extended occupational superannuation benefits to non-award employees; and the 
                                                 
8 OECD Pension Markets in Focus 2015, accessed on 13th December, 2015 at: http://www.oecd.org/daf/fin/private-
pensions/Pension-Markets-in-Focus-2015.pdf - at p. 9.  
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enactment of the Superannuation Industry (Supervision) Act (SIS Act) and Regulations in 1993 
and 1994 which remain as pillars of the architecture of the superannuation system. 
The Labor Government believed that the securing of occupational superannuation benefits for 
almost all employees would be ‘…hailed as amongst the finest achievements of the...reformist ALP 
Government’ (Jones in Gruen, 1993: 7). The increased retirement savings levels, which arose from 
this mandatory process, would serve to contribute to meeting the national savings goals (Dawkins 
1992: 1-33), while the “coherent and equitable framework” would permit a higher standard of 
living in retirement. On review, however, the legislation, which remains largely in place, was 
described as ‘voluminous, complex and in some respects overly prescriptive’9. 
From 2001 to 2005, the Howard Coalition Government then, in quick succession, introduced a 
further trilogy of reforms. This process began with the licensing and other requirements introduced 
by the Financial Sector Reform Act 2001 (FRSA), a complex piece of legislation incorporated into 
the Corporations Act, and intended to harmonise market conduct legislation across the Financial 
Services Sector (FSS) by applying the same set of principles to all financial products and their 
distribution. The intention was to ‘facilitate innovation and promote business, while at the same 
time ensuring adequate levels of consumer protection and market integrity’10. However, as Justice 
Steven Rares (2014: para 60) put it: ‘Treasury then set to work to confound corporate lawyers by 
making the Corporations Act as absurdly compartmentalised as the tax legislation, and as difficult 
to follow.’11 It required, inter alia, superannuation funds to obtain Australian Financial Services 
Licences (AFSL) and to provide Product Disclosure Statements (PDSs) and, where appropriate, 
Financial Service Guides and Statements of Advice.12 
The second stage of these reforms was designed to provide fund members with a safer and more 
competitive environment, with the 2004 Superannuation Safety Amendment Act (C’th). The core 
of this was the formal licensing of both trustees and superannuation funds as part of the Registrable 
Superannuation Entity (RSE) reforms. This licensing regime, which was described ‘as the catalyst 
for far-reaching change’, was implemented for all superannuation funds regulated by the Australian 
Prudential Regulation Authority (APRA) and included ‘…substantial additional requirements for 
RSE licensees, including specific license conditions relating to the governance and risk 
                                                 
9 Productivity Commission, 2001, ‘Review of the Superannuation Industry (Supervision) Act 1993 and Certain Other 
Similar Legislation: Inquiry Report’, Report No 18, 10th November. 
10 Financial Services Reform Bill 2001 Explanatory Memorandum, Commonwealth of Australia, House Of 
Representatives, Accessed on 16th January 2016 at: https://www.comlaw.gov.au/Details/C2004A00891/Download  
11 Rares, Justice Steven, 2014, "Competition, fairness and the courts" (FCA) [2014] Federal Judicial Scholarship, 10, 
at para. 60, a paper presented to the Competition Law Conference 
11 Some of the original PDSs were hundreds of pages long, necessitating further changes at a later stage that allowed 
for short-form PDSs. These are obviously subject to further regulations that, inter alia, specify font size, accessed 19th 
January 2016 at: http://asic.gov.au/regulatory-resources/financial-services/financial-product-disclosure/shorter-pdss-
complying-with-requirements-for-superannuation-products-and-simple-managed-investment-schemes/#standard-
risk-measure. 
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management of the RSE licensee’s business operations (APRA 2012, at p. 3).’ APRA viewed these 
licensing requirements as necessary given that: 
‘…the compulsory nature of superannuation means that the failure of the market to deliver 
optimal outcomes for superannuation impacts on almost all superannuation fund members. In 
a system of mandatory retirement savings where members must be part of the system, RSE 
licensees and superannuation regulators have an increasing obligation to ensure that 
confidence in the system is maintained (2012, at p. 3)’. 
The effect was to cause many funds to exit the market. Most of these were corporate funds, which 
in the experience of the authors contribute to industrial peace and democracy by forcing 
cooperation between labour and management. As predicted by Clare (2005: 6), licensing ‘...will 
undoubtedly impact on individuals in those [exiting] funds, and, in some instances, force well run 
funds to exit and reduce the diversity within the industry.’ This prediction was supported by the 
statistics, which showed that the number of funds has decreased by 91 per cent from 3,720 in June 
2001 to 258 funds in December 2015.13  
 
Figure 1.2: Number of APRA Regulated Funds with More Than Four Members. 
 
                                                 
13 APRA (2015), Insight Issue One, accessed on the 5th October, 2015 at: 
http://www.apra.gov.au/Insight/Pages/Insight-Issue-One-2015-HTML.aspx. 
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The third reform was to extend choice of fund Superannuation Legislation Amendment (Choice 
of Superannuation Funds) Act 2005. Clare (2005) estimated that those with choice of fund 
increased from 20% (predominantly self-employed) to 75% of the workforce. While relative 
member power was increased by the right of exit, funds that had previously not needed to market 
themselves now faced additional costs.  
The superannuation regulatory reforms continued with the re-election of the Labor Government in 
2007 which commissioned Jeremy Cooper and a panel of experts to conduct the Australian Super 
System Review (the Review)14: 
‘…to assess whether Australia’s compulsory retirement saving system was working efficiently 
and in member interests. The broad-ranging Review looked at the underlying philosophy of a 
compulsory system that is almost entirely outsourced to the private sector. A key conclusion of 
the Review was that the system needs to be re-engineered to work more for the benefit of its 
members and that reducing costs should be a top priority.’15 
In responding to the recommendations of the Cooper Review, on 16 December 2010, the 
Government announced ‘Stronger Super’ which16: created a new simple, low cost default 
superannuation product called ‘MySuper’; enforced uniform processing standards so making 
transactions cheaper and faster through the ‘SuperStream’ package of measures; and strengthened 
the governance, integrity and regulatory settings of the superannuation system.  
The latter provided APRA with a mandate to establish and enforce prudential standards and 
practices through amendments to the Superannuation Industry (Supervision) Act 1993. APRA had 
previously not had the power to draft secondary legislation and had been reliant on Treasury to do 
so through the SIS Regulations. The RIS for these changes said that they were intended to fulfil 
APRA’s mandate to ‘ensure that, under all reasonable circumstances, financial promises made by 
APRA-regulated entities are met within a stable, efficient and competitive financial system’ or as 
paraphrased ‘…its statutory responsibility to prudentially regulate RSE licensees for the benefit of 
members.’17 
                                                 
14 Commonwealth of Australia (2010), ‘Stronger Super’, Government’s Response to the Australian Super System 
Review, Attorney-General’s Department, Commonwealth of Australia, Canberra, at p. 5. 
15 Jeremy Cooper (2010). ‘Super for Members: A New Paradigm for Australia’s Retirement Income System’, in 
Rotman International Journal of Pension Management, Volume 3, Issue 2, Fall 2010. 
16 Commonwealth of Australia (2010). ‘Stronger Super’, Government’s Response to the Australian Super System 
Review, Attorney-General’s Department, Commonwealth of Australia, Canberra, Summary at p. 7. 
17 Australian Prudential Regulatory Authority (2012). Regulation Impact Statement: Superannuation prudential 
standards, Office of Best Practice Regulation, ID: 14155, at p. 1. 
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Within this context of protecting fund members, the Labor Government also introduced the changes 
to the Corporations Act 200118 to implement the Future of Financial Advice reforms (FoFA 
Reforms). The Acts commenced on 1 July 2012 although compliance with the new measures was 
voluntary until 1 July 2013. These reforms, which were subject to strong opposition by the FSS,19 
introduced a range of fund member protections. These included20 a prospective ban on conflicted 
remuneration structures21, including commissions and volume based payments arising from a range 
of retail investment products, and a duty for financial advisers to act in the best interests of their 
clients subject to a 'reasonable steps' qualification.22  
These FoFA laws, which were intended to assist in placing the financial planning industry on to a 
professional footing, were developed in response to a series of high profile financial collapses 
including Great Southern, Westpoint, Opes Prime, Trio and Storm Financial with losses to 
Australian superannuation fund members of more than $6 billion.23 The Parliamentary Joint 
Committee on Corporations and Financial Services, in its Inquiry into Financial Products and 
                                                 
18 By the Corporations Amendment (Future of Financial Advice) Act 2012 and the Corporations Amendment (Further 
Future of Financial Advice Measures) Act 2012 (the FoFA Acts) 
19 Corporations Amendment (Streamlining of Future of Financial Advice) Bill 2014, Bills Digest no. 11 2014–15, 
Position of major interest groups, accessed on the 13th January, 2016 at: 
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/bd1415a/15bd011; Choice, '2015, ‘CONbank' 
says sorry but consumer protections must go’, 3rd July, accessed on the 13th January, 2016 at: 
https://www.choice.com.au/about-us/media-releases/2014/july/conbank-says-but-consumer-protections-must-go 
20 Australian Securities and Investments and Commission, FoFA – Background and Implementation, Accessed on the 
17th January from:http://asic.gov.au/regulatory-resources/financial-services/future-of-financial-advice-reforms/fofa-
background-and-implementation/ 
21 Section 963A, under Division 4 of Part 7.7A of the Corporations Act, provides the following definition of 
conflicted remuneration: Conflicted remuneration means any benefit, whether monetary or non-monetary, given to a 
financial services licensee, or a representative of a financial services licensee, who provides financial product advice 
to persons as retail clients that, because of the nature of the benefit or the circumstances in which it is given:  
(a)  could reasonably be expected to influence the choice of financial product recommended by the licensee or 
representative to retail clients; or 
(b) could reasonably be expected to influence the financial product advice given to retail clients by the licensee or 
representative. 
22  The Institute of Chartered Accountants in Australia and New Zealand, ‘Future of Financial Advice (FoFA) 
Reforms’, http://www.charteredaccountants.com.au/Industry-Topics/Financial-advisory-services/FoFA  
23 Industry Super Association, Exposure Draft: Corporations Amendment (Streamlining of Future of Financial 
Advice) Bill 2014. 19th February, 2014, accessed on 13th January from: 
http://futureofadvice.treasury.gov.au/content/consultation/fofa_amendments/submissions/Industry_Super_Australia.p
df 
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Services in 2009 (PJC), found that the regulatory regime (i.e., pre-FoFA) was failing to protect 
consumers from poor financial advice and its consequences given that:24  
‘The financial advice industry has significant structural tensions that are central to the debate 
about conflicts of interest and their effect on the advice consumers receive. On one hand, clients 
seek out financial advisers to obtain professional guidance on the investment decisions that will 
serve their interests, particularly with a view to maximising retirement income. On the other 
hand, financial advisers act as a critical distribution channel for financial product 
manufacturers, often through vertically integrated business models or the payment of 
commissions and other remuneration-based incentives.’ 25 
The pre-implementation lobbying against these FoFA laws by the FSS26 was seen as the catalyst 
for the major amendments which were subsequently introduced by the returning Coalition 
Government. To give effect to these reforms, on the 19th March, 2014, the Corporations 
Amendment (Streamlining of Future Financial Advice) Bill 2014 outlined a variety of changes 
designed to implement the Coalition Government’s election commitment to reduce compliance 
costs and regulatory burden on the FSS. While these amendments were passed by the House of 
Representatives on 28 August 2014, they were disallowed by the Senate on 19 November 2014 
following widespread controversy27 as is further detailed in Parts 3 and 5. The Government has 
since re-introduced, with bipartisan support, a number of the less controversial provisions of the 
disallowed regulation. These changes were implemented through the Corporations Amendment 
(Revising Future of Financial Advice) Regulation 2014 and the Corporations Amendment 
(Financial Advice) Regulation 2015. The Regulations commenced on 16 December 2014 and 1 
July 2015 respectively.  
                                                 
24 Parliament Joint Committee on Corporations and Financial Services, Inquiry into Financial Products and Services 
in Australia, November, 2009, Senate Printing Unit, Canberra, Commonwealth of Australia. 
25 Parliament Joint Committee on Corporations and Financial Services, Inquiry into Financial Products and Services 
in Australia, November, 2009, Senate Printing Unit, Canberra, Commonwealth of Australia, at Paragraph 5.6. 
26 Corporations Amendment (Streamlining of Future of Financial Advice) Bill 2014, Bills Digest no. 11 2014–15, 
Position of Major Interest Groups, accessed on the 13th January, 2016 at: 
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/bd1415a/15bd011 
27 For example, both CPA Australia and the Institute of Chartered Accountants Australia were troubled by the prospect 
of a return to commissions—a specific payment in return for a specific sale, usually directly from a third party. They 
were strongly of the view that 'all commissions have the potential for real and perceived conflicts of interest and should 
therefore be removed'. In their view the proposal: ...to loosen this ban and permit commissions on general advice not 
only undermines the principles of the FoFA reforms, they return to encouraging a sales culture in the industry rather 
than focusing on provision of quality personal advice...Therefore it is imperative that conflicted remuneration 
structures, especially those usually aligned with sales, are removed’ – refer to Chapter Six, Conflicted Remuneration, 
Parliament of Australia, at para. 6.20, accessed on the 13th January, 2016 at: 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/FOFA/Report/c06 
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Two further superannuation system reviews were initiated by the Coalition Government: the 2013 
‘Better Regulation’ 28 review which considered a variety of governance, transparency and 
competition issues while seeking to minimise disruption and compliance costs to the industry; and 
the wide ranging 2013 Financial System Inquiry designed to foster an efficient, competitive and 
flexible financial system consistent with financial stability, prudence, integrity and fairness. 
Neither review has yet been implemented.   
1.3 The Australian Superannuation Industry’s Regulatory Reform Paradox  
Given the size and importance of the FSS, and of the superannuation industry within it, it is not 
surprising that three decades of bipartisan interventions have taken place in the sector. It is also not 
surprising therefore that the Australian superannuation industry has been diagnosed as suffering 
from extreme cases of regulatory ‘change fatigue’ with the 2015 survey results released by AIST 
& BNP Paribas Securities Services29 finding that 40% of the trustees of superannuation funds, 
CEOs, CIOs & CFOs, and other senior managers polled, found that constant regulatory changes 
were considered to be the biggest, future, risk factor faced. 
The key theme of our paper is that regardless of the public interest rationales for these interventions, 
there has been no increase in stakeholder satisfaction levels as to regulatory outcomes. In fact, the 
reverse can be argued to be the case, giving rise to a paradox of more regulation creating greater 
dissatisfaction as to outcomes. For example, the Australian Productivity Commission (APC) in its 
2011 Report highlighted that: 
… ‘Regulation has grown at an unprecedented pace in Australia over recent decades… [while] 
this regulatory accretion has brought economic, social and environmental benefits. …it has also 
brought substantial costs. Some costs have been the unavoidable by product of pursuing 
legitimate policy objectives. But, a significant proportion has not. And in some cases the costs 
have exceeded the benefits. Moreover, regulations have not always been effective in addressing 
the objectives for which they were designed.’ 
The APC’s view has been confirmed by the Financial System Inquiry Final Report, 2014, which 
made 44 recommendations relating to the Australian financial system. Their fundamental test was 
also one of public interest: the interests of individuals, businesses, the economy, taxpayers and 
Government.30 While the Inquiry found that the Australian financial system had many strong 
characteristics, ‘…superannuation is not delivering retirement incomes efficiently…unfair 
                                                 
28 Australian Treasury. ‘Better regulation and governance, enhanced transparency and improved competition in 
superannuation’, Discussion Paper, 28 November 2013 
29 AIST & BNP Paribas Securities Services, 2015, ‘What will our industry look like in 2025?’ Presentation at the 
CMSF 2015 Conference. 
30 Commonwealth of Australia (2014). Financial System Inquiry, Final Report, Executive Summary, November 
2014, at p. xiii. 
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consumer outcomes remain prevalent…and policy settings do not focus on the benefits of 
competition and innovation. As a result, the system is prone to calls for more regulation.’31  
At the heart of the issue, and as acknowledged within the June 2010, Cooper ‘Super System 
Review: Final Report – Part One: Overview and Recommendations’ (CSSRR) (Para. 3.2.2), 
compulsory occupational superannuation payments were fully outsourced to a multitude of 
privately controlled schemes operating within the FSS. The concern is that the bipartisan regulatory 
enactments, as a result of extensive lobbying, and various forms of regulatory capture, have better 
served the private interests of the powerful, financial service providers or producer groups within 
the industry. The post-regulation, trillion-dollar mandatory superannuation system is a financial 
windfall for these producers. The compulsory contributions provide guaranteed revenue inflows 
for the industry, and simultaneously minimises the threat of terminations, surrenders and 
forfeitures, which caused critical issues of concern in the pre-mandated regime (Office of the Life 
Insurance Commissioner 1981; Sampson 2010). 
In contrast to the ‘winning’ producer groups, the losers are fund members, who get much less value 
than would otherwise be possible from their significant mandated contributions.32 These failings 
and losses are explored in more detail in Part Three.  
1.4 Motivation and Methodology 
This paper, firstly, confirms the existence, depth, and breadth of the regulatory reform paradox by 
listening to a range of stakeholder voices, including those of superannuation fund trustees. Part 
Two of this paper reports on three surveys of fund trustees undertaken to confirm the view that 
there is widespread and continuing unhappiness at the outcomes of the regulatory interventions that 
have characterised the superannuation industry. These voluntary and anonymous surveys of 
Australian superannuation trustees were conducted in 2006, 2010 and 201333 and the results clearly 
illustrate the significant level of concern raised by experienced trustees with the increasing levels 
of regulatory complexity, and the related cost burdens, which have been imposed by the regulatory 
reforms, with few offsetting benefits for fund members. 
In order to clearly delineate the nature of the current issues of concern within the Australian 
superannuation industry within an appropriate analytical framework, Part Two also sets out the key 
principles, assumptions and limitations of both the public and private interest models of regulatory 
                                                 
31 Commonwealth of Australia (2014). Financial System Inquiry, Final Report, Executive Summary, November 
2014, at p. xiii.  
32 For example refer to, Taylor, S. (2008), ‘A Statistical Analysis of the Origins and Impacts of Twenty-Six Years of 
Regulatory Regime Changes in the Australian Occupational Superannuation Industry’, PhD Thesis, Faculty of 
Economics & Commerce, the University of Melbourne, University of Melbourne e-Prints Repository, 
http://repository.unimelb.edu.au/10187/3138. 
33 Taylor, Sue and Anthony Asher (2013) “Regulatory Capture and Overload in the Australian Superannuation Industry 
over the Last Decade: Trustees’ Views and a Cost/Benefit Analysis” Presented to the 21st Annual Colloquium of 
Superannuation Researchers, Sydney, July. 
  
13 
 
theory. This overview will include reference to the original political economics based concepts of 
statutory and agency capture developed by Nobel Laureate George Stigler and the Chicago School, 
while also providing the latest corrosive capture perspective generated by Harvard Law School 
scholars within the Tobin Project34 as well as the less well known concept of intellectual capture. 
The final section of Part Two provides initial insights into what we believe is a key solution to the 
regulatory reform paradox based on a framework that requires a more careful evaluation of new 
and existing regulation. That is, we examine the Regulatory Impact Analysis (RIA) framework that 
has ostensibly had bipartisan political support in Australia for some decades, and is recommended 
by the OECD Council on Regulatory Policy and Governance.35 The OECD’s 2015 Government at 
a Glance Report36 suggests that a fully implemented, quantitative based RIA has the capacity to 
minimise rent seeking by fostering transparency and engagement, and by reinforcing the system of 
checks and balances to ensure that policies and regulations both serve the public interest. The RIA 
framework includes the concept of Cost Benefit Analysis (CBA) and Part Two includes a short 
discussion of the evolution and implementation of CBA in America. 
Utilising the regulatory theory framework established in Part Two, Part Three then provides an 
overview of key examples of regulatory failure in the Australian superannuation industry. It 
considers first the controversial topics of whether Australian fees and charges are higher than those 
in other jurisdictions, and the recent attempt by the Coalition Government to remove the consumer 
protections established by the Labor Government under the original FoFA Reforms designed to 
address conflicted remuneration practices. It then looks at a number of other less controversial 
failures: to adopt appropriate accounting standards; to remove regulations which prevent the 
development and distribution of appropriate post-retirement income stream products; to take a 
measured view of materiality and – perhaps worst of all – the egregiously regressive “Simpler 
Super” that made payments tax free after 60 for the wealthiest Australians.37 Within this Part Three 
overview of regulatory failure, incidences of regulatory, agency, corrosive and intellectual capture 
are identified as being in place in the Australian superannuation industry. 
Part Four then considers the CBA process in place in Australia, and the extent to which the 
regulatory reforms introduced in the superannuation industry were preceded by inadequate weak-
form Regulatory Impact Statements (RIS) characterised by Ministerial Exemptions and the use of 
Carve-Out provisions. The analysis considers the strengths and weaknesses of the Australian RIS 
framework supported by a detailed delineation and analysis of examples of the actual 
implementation of this regulatory governance framework. These examples include: the 2004-2006 
                                                 
 
35 OECD, 2012, Recommendation of the Council on Regulatory Policy and Governance, OECD Publishing, Paris. 
36 OECD, 2015, Government at a Glance 2015, OECD Publishing, Paris. 
37 Aston, H., 2015, ‘Tax relief for rich superannuation holders costs budget $6b a year: analysis’, accessed on 11 th 
March, 2016, http://www.smh.com.au/federal-politics/political-news/tax-relief-for-rich-superannuation-holders-
costs-budget-6b-a-year-analysis-20150407-1mg4s6.html#ixzz42VtKiV6f 
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RSE Reforms: the 2013 APRA-based Prudential Controls; and the attempt by the Coalition 
Government in 2014 to ‘wind back’ the retail investor protections established by the Labor 
Government’s 2012 FoFA laws.  
Finally, and drawing on both the American and Australian cases outlined in Parts Two and Four, 
we provide an overall summary and conclusion with recommendations which suggest how the RIS 
process has the potential to be sharpened as a mechanism to allow fund members to detect, identify 
and reject illegitimate rent seeking activities. 
2 Developing the Hypothesis 
2.1 Survey of Trustees 
In order to ensure that the trustees of superannuation funds had a voice in delineating the nature, 
depth and breadth of the reform paradox,38 the first of three surveys was forwarded to a sample of 
500 superannuation fund trustees selected at random from the publicly available list of trustees on 
the Australian Prudential Regulation Authority’s (APRA). The original survey date, of June 2006, 
was designed to coincide with the final transition period following the introduction of the APRA 
(RSE) and ASIC (AFSL) licensing regimes into the Australian superannuation industry – as 
described in 1.2 above. As the number of licensees reduced substantially after the introduction of 
the 2004-2006 RSE Reforms, as highlighted in the Introduction to this paper, it was then possible 
to forward the trustee surveys to the full cohort of remaining superannuation fund trustees in both 
the 2009/2010 (Survey Two) and the 2013 (Survey Three) Surveys. 
Institutions were given two years until March 2004 to implement the AFSL regime, and two years 
until June 2006 to both obtain a RSE license and to register their RSEs. Incorporated into this 
ostensibly best practice governance framework was the expectation that efficiency gains would be 
achieved as funds that were unable to meet these licensing and registration requirements would be 
forced to merge and/or outsource their monies. The key issues raised in this 2006 survey then 
related to the gathering of data and comments from fund trustees in terms of the overall costs and 
benefits the fund trustees had experienced because of the RSE-licensing reforms. The second 
survey in 2009/2010 was then designed to continue the costs/benefits data collection process, three 
years.  
Survey Three, conducted in 2013, continued to gather cost/benefit data of annual compliance and 
administrative costs experienced by fund trustees, and of the benefits for fund members being 
produced by the regulatory framework then in place. The additional issue of interest in this 2013 
survey was to obtain feedback on the costs and benefits-based views and experiences of the trustees 
in terms of preparation for the implementation of the MySuper, Superstream and new APRA-
regulated prudential standards, all of which were then in process. 
                                                 
38 For further details, refer to Taylor, Sue and Anthony Asher (2013) “Regulatory Capture and Overload in the 
Australian Superannuation Industry over the Last Decade: Trustees’ Views and a Cost/Benefit Analysis” Presented 
to the 21st Annual Colloquium of Superannuation Researchers, Sydney, July. 
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The overall findings of these three, voluntary and anonymous, trustee surveys revealed an 
overwhelming negative trustee response related to their costs/benefits experiences with regulatory 
regime changes throughout the eight-year review period. With an overall response rate averaging 
28% across the three surveys, fund trustees were overwhelmingly of the view that the regulatory 
reforms introduced would not provide benefits to members that in any way served to offset the 
administrative and compliance costs incurred.  
The associated administrative and compliance costs of the trustees related to fund governance, 
which are deducted from fund member returns, and approached $200 million per year in 2006, and 
have continued to increase every year throughout the eight-year period to February/March 2013 
across all fund types and size of funds in terms of both assets and membership.39 As highlighted in 
Table 2.1 below, 62% of the fund trustees surveyed in 2013, expected to experience costs of 
$100,000 or more in meeting the costs related to the implementation of the prudential standards 
and their survey responses reveal (with a 100% agreement) that their overall compliance costs 
would continue to increase every year. 
Expected Costs 
Type of Fund: Non-Public Offer 
Fund (NPOF); Public-Offer Fund 
(POF); and (ERF) 
Frequency of 
Respondents 
Percentage 
of 
Respondents 
Not disclosed NPOF (2); POF (1) 3 11.54% 
0 - $50000 NPOF (2); POF (1) 3 11.54% 
>$50,000 - $100,000 NPOF (2); POF (2) 4 15.38% 
>$100,000 - $150,000 POF (2) 2 7.71% 
>$150,000 - $200,000 NPOF (2); POF (1) 3 11.54% 
>$200,000 - $250,000 NPOF (2); POF (2) 4 15.38% 
>$250,000 - $350,000 NPOF (1); ERF (1) 2 7.71% 
>$350,000 NPOF (3); POF (2) 5 19.20% 
Total  26 100% 
Table 2.1: Survey Three - 2013 – Total Costs Funds Are Expected to Incur in Meeting APRA’s 
Requirements at 30th June, 2013 
These rising costs are of particular concern given APRA’s ‘powerful message’ (Insight One, 2012: 
54), that, on average, the superannuation industry 
 ‘…can expect to earn average returns, and only that. Individual fund managers and individual 
asset classes may outperform others, but these effects are transient. Costs, on the other hand, 
are persistent. Between a strategy of pursuing gross returns and a strategy of minimising the 
difference between gross and net returns, the latter appears more fruitful.’ 
On the benefit side, 42% of trustees in the 2006 survey believed that the regulatory reforms (related 
in that year to the RSE-based, licensing regime) would deliver minimal benefits to fund members. 
                                                 
39 Clare, R. 2006, ‘Benefits and Costs of the Regulation of Superannuation’, ASFA 2006 National Conference and 
Super Expo ‘Going the Distance’, Perth Convention Centre, 15–17 November; Taylor, S. 2007, ‘The $200 
Million/Year Price Tag for Superannuation Fund Governance: A Case Study of Fund Member Loss’, AFAANZ 
Conference, Gold Coast, July. 
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This percentage had changed only marginally by the 2010 survey, when 38% of the trustees 
surveyed believed that little or no benefits had been achieved for fund members as a result of the 
introduction of the licensing regime. At the same time, 90% of the returned surveys believed that 
licensing-related compliance costs, which had continually increased since 2006, would 
significantly offset any gains achieved from the licensing regime in terms of improved risk 
management strategies.  
By the end of the eight-year study, the 2013 survey data, which included responses from trustees 
holding more than $60 billion in superannuation assets, 57% of trustees stated that APRA-based 
prudential standards, which are built upon the licensing regime, would produce little or no benefits 
to fund members as detailed in Table 2.2 below.  
Member Benefits  Level of benefit 0 = None, 1 lowest level 
 0 1 2 3 4 5 Ave/5 
No Benefits at Any Level 5      0 
Protection Against Excessive Commissions 5 6 2 2 2 0 1.4 
Understanding Expenses/Charges 6 6 3 1 0 0 0.9 
Understanding Risks/Returns 6 4 5 0 0 0 0.9 
Understanding Gov. Issues 5 8 1 4 0 0 1.2 
PS - Better Gov. 4 1 3 7 1 0 2.0 
PS - Improved Risk Man. 4 1 4 5 2 0 2.0 
PS - Improved Compliance 4 2 2 3 3 0 1.9 
Totals 39 28 20 22 8 0 1.4 
 
Table 2.2. 2013 – Prudential Standards – Categories of Member Benefits – 117 Responses 
 
 
The surveys also asked the extent to which the trustees were consulted by government in the process 
of the development of new regulations. These voluntary and anonymous responses from highly 
experienced trustees, as shown in Figure 2.3, suggest a relatively low level of engagement that may 
have declined between 2006 and 2012.  
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Figure 2.3. 2013 – Prudential Standards – Level of Trustee Involvement Sought by Government 
and Years of Trustee Experience with Licensing 
These results are confirmed by APRA own stakeholder surveys, where 48% of respondents 
disagree with the statement that APRA’s prudential framework considers the cost to industry and 
a further 35% are neutral.40 ASIC’s most recent stakeholder survey 41 did not even consider that a 
question related to the ‘cost to industry’ was a relevant one to ask. It did, however, report that 60% 
of their regulated entities thought that ASIC was failing to reduce red tape associated with 
compliance (at p. 112). 
                                                 
40 APRA Stakeholder Survey – 2015 Regulated institutions and knowledgeable observers. Accessed on 25 January 
2016 at : http://www.apra.gov.au/AboutAPRA/Publications/Documents/ASR-2015-SS-RI-and-KO.pdf 
41 ASIC stakeholder survey 2013. Accessed on 25 January 2016 at :  
http://download.asic.gov.au/media/1311529/ASIC-stakeholder-survey-2013-
1.pdf?_ga=1.17959345.906067860.1453164185 
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2.2 Public vs Private interests 
2.2.1 Public Interest Theory  
The ‘voice’ of superannuation fund trustees has served to underline the reform paradox. In order 
to more fully understand its origins within the Australian superannuation industry, an appropriate 
analytical framework, the public and private interest models of regulatory theory, will be utilised.  
Public interest theory is built on the assumptions that economic markets are subject to market 
failures and, as a result, can operate inefficiently. Government reform to correct these market 
failures is, simultaneously, critically important to the well-being of society and virtually costless. 
Thus, the public interest paradigm is based on the assumption that the government will act on behalf 
of the public to improve welfare in situations where the market has failed to do so. 
Within the public interest literature there are two established concepts of this paradigm (Posner 
1974, p. 336; Mitnick 1980, pp. 92-93; and Needham 1983, pp. 270-279): the consumer-protection 
concept of the public interest which primarily seeks to define regulation as a device for the 
protection of consumers which is supplied in response to a public demand for rectification of 
inefficient or inequitable market practices by individuals and organisations; and the national-
interest concept of the public interest in which governments are seen as having an implicit mandate 
to undertake national-interest programs as a function of their election to office. In this situation, 
the public interest is a passive recipient of government regulation which has been designed to 
achieve a `national-interest' objective. 
For this paper, the public interest model provides one relevant analytical framework for reviewing 
the origins of the reform paradox and the development of a potential remedy in the form of a 
regulatory impact statement process. This is the case given that both the Labor and Coalition 
Governments’ motivations for the regulation of the occupational superannuation industry contained 
elements of both the consumer-protection and the national interest concepts of public interest 
theory. That is, the reforms were designed to (Dawkins 1992: 1-22): achieve a sustained structural 
improvement in national saving; assist workers to live better in retirement; optimise the security of 
retirement benefits through the introduction of appropriate prudential measures; and provide a 
superannuation framework which is simpler, more equitable and which ensures social justice.  
2.2.2 The Private Interest Perspective of George Stigler 
In contrast to this public interest theory basis for the origins and impacts of regulatory reform, the 
original ‘Stiglerian’ version of private interest theory was developed in the mid-1980s by 
economists. This theory builds on the original insights of Adam Smith and Mancur Olson and 
research findings which highlighted that government regulations appeared, in many cases, to have 
primarily served the interests of small, powerful interest groups rather than the public. Within this 
framework, government regulation is seen as a market for wealth transfers with politicians having 
the power to coerce to affect wealth transfers, and this product is then “sold” by politicians. To 
become the “highest bidders” in this lobbying process, private interest theorists argue that voters 
form special interest groups, which, in turn, are often able to exert a powerful influence on the 
outcome of the political process through lobbying activities. The sale price takes either (or both) 
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the form of explicit payments (e.g. bribes, campaign contributions etc.) or subtler forms of payment 
(e.g. “assurances” of voter support by a particular interest group) (Olson, 1965, Stigler 1971: 3-21; 
Posner 1974: 343-356; Peltzman 1976: 212-214; Becker 1983: 371-399; 1985: 330-347; Noll 1989: 
1266-1282; and Mitchell & Munger 1991: 512-46). 
Within this original formulation of the private interest model, producers, for example, will seek to 
maximise their wealth by lobbying for or purchasing regulation which involves: price fixing, 
restriction of entry, subsidies, and suppression of substitutes. Given that the producer group is 
generally very small relative to the consumer group, and where profits are potentially large, 
producers face a significant per person incentive to seek regulation which provides benefits to them. 
On the other hand, consumers face an insignificant incentive per person to oppose regulation. The 
final portion of the “protective” regulatory shield sort by the incumbent producers then, is to ensure 
that these benefits are “delivered” by the government in an opaque manner, such as in the form of 
highly technical and complex supervisory regulations which allow little scope for fund 
member/consumer recognition of the ‘hidden’ benefits/subsidies to producers and, therefore, see 
no reason to mount any form of counter lobbying campaign.42  
For this paper, the private interest model provides an alternative analytical framework for 
reviewing the origins of the reform paradox and the development of a potential remedy in the form 
of a regulatory impact statement process. This is the case given that, as will be further detailed in 
Part Three, the belief that the government’s use of the concepts of fairness and the ‘public interest’ 
to rationalise the reform process did not match the realities of either the actual origins or impacts 
of the legislative reforms introduced. Rather, it is claimed that many of the regulatory reforms 
introduced have been designed to benefit the powerful financial services sector (producer group) 
at the expense of the fund members and society in general. 
2.3 Regulatory Capture  
2.3.1 Introduction 
The original private interest focus on industry-based capture which was designed to achieve 
‘rewards’ such as barriers to entry as outlined in Part 2.1., has been extensively reformulated by a 
community of scholars working within the Harvard Law School-based Tobin Project.43 Within the 
                                                 
42 Taylor, S. 2008, as detailed in Footnote 28, at pp. 21-24. 
43  The Tobin Project, 2014 Governments and Markets Research, Preventing Regulatory Capture: Special Interest 
Influence and How to Limit It, accessed on the 19th April, 2014 from http://www.tobinproject.org/research-
inquiry/government-markets/featured-inquiry-preventing-capture. The Project has built an interdisciplinary network 
of over 350 leading scholars across 80 universities. 
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Government and Markets research area, one of the key questions being addressed is the prevention 
of producer-based capture.44  
A central aspect of this new research has been the remodelling of the Stiglerian concept of 
regulatory capture which predominantly focused on private interest rent seeking activities designed 
to generate more regulation: for example, creating barriers to entry to new firms. Within this 
framework, Levine and Forrence (1990: 178), define capture as existing when regulators and/or 
administrators of regulatory agencies are motivated by self-interest and therefore select policies 
that would not gain the support of an informed public. Capture occurs because: regulatory agencies 
may be dependent for funds on the firms they regulate; firms can provide support to legislators, 
who then apply pressure to agencies through oversight committees; or individual regulators may 
be attracted by higher-paying jobs in the industry they oversee. 
2.3.2 Corrosive Capture 
 The concept of ‘corrosive capture’ (Carpenter and Moss, Preventing Regulatory Capture at pp. 
16-17) needs to be distinguished from the original concepts of statutory and agency capture given 
that its primary focus is to: 
‘dismantle regulation even in the absence of public support or a strong welfare rationale for 
doing so. [With]…corrosive capture occurring if organized firms render regulation less robust 
than intended in legislation or than what the public interest would recommend. By less robust 
we mean that the regulation is, in its formulation, application, or enforcement, rendered less 
stringent or less costly for regulated firms (again, relative to a world in which the public interest 
would be served by the regulation in question).’ 
In turn, corrosive capture mechanisms can be applied by private interest groups in either a 
legislative or administrative context and would occur without the express sanction of voters in 
election, but rather, in many cases, as a result of ‘…increased independence of the regulator vis-
`a-vis the legislature and possibly reduced fidelity to its statutory obligations (Carpenter and Moss 
2014: 17).’ From the perspective of the scholars working within the Governments and Markets area 
of the Tobin Project, most of the public and academic discussion about capture in recent decades 
is about regulatory corrosion given their de-regulatory focus. Intellectual capture  
UK academic John Kay suggests that regulatory capture needs to be explained by more than self-
interest45: 
 
                                                 
44 In 2014, this initiative produced an academic volume of new research, published by Cambridge University Press and 
edited by Daniel Carpenter (Harvard University, Government) and David Moss (Harvard Business School), entitled 
Preventing Regulatory Capture: Special Interest Influence and How to Limit It (Preventing Regulatory Capture).   
45Refer to ‘Finance needs stewards, not toll collectors’, 22 July 2012, Financial Times, accessed on 17th January, 2016 
at:  http://www.johnkay.com/2012/07/22/finance-needs-stewards-not-toll-collectors. 
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‘In the 1970s and 1980s, financial market regulation largely abandoned a system structured 
to limit conflicts of interest, which encouraged businesses to build reputations on their 
performance of specialist functions. The new approach was based on behavioural regulation, 
designed to combat inappropriate incentives by detailed prescriptive rules. The outcome is 
regulation that is at once extensive and intrusive, yet ineffective and largely captured by 
financial sector interests. Such capture is sometimes crudely corrupt, as in the US where 
politics is in thrall to Wall Street money. The European position is better described as 
intellectual capture. Regulators come to see the industry through the eyes of market 
participants rather than the end users they exist to serve, because market participants are 
the only source of the detailed information and expertise this type of regulation requires. This 
complexity has created a financial regulation industry – an army of compliance officers, 
regulators, consultants and advisers – with a vested interest in the regulation industry’s 
expansion.’ 
As suggested by Arthur Denzau and Douglass North,46 regulators can also be subject to ideologies 
that make it difficult to consider alternative interpretations. Rojhat Avsar47 argues that Alan 
Greenspan’s approach to regulation before the financial crisis provides an example of how ideology 
governed actions – to the detriment of the world economy. This paper therefore recognises that 
regulatory capture does not explain all regulatory outputs (Croley, 2011).  
Without suggesting that the Australian regulatory environment represents direct corruption in any 
sense, we do believe that the regulators have been encouraged to deviate from important issues of 
consumer protection by vested interests within the traditional concepts of regulatory and agency 
capture. This belief is supported by the detailed evidence/data presented in both Parts Three and 
Four in terms, for example, of the existence of conflicted payments and the constant use of 
Ministerial Exemptions and Carve-Outs in the Australian Regulatory Impact Statement process 
respectively. In turn, the regulatory reform process has generated regulation that has suited both 
larger institutions and the consulting legal, accounting and actuarial firms that provide the majority 
of input into the legislative and consultation process at the expense of fund member protection.  
We do not believe however that these capture mechanisms fully explain the origins, 
implementation processes and regulatory impacts that characterise the Australian superannuation 
industry. Rather, we believe that intellectual capture has contributed significantly to the depth and 
breadth of the regulatory paradox. While this process can most clearly be seen in the focus on 
competition rather than law in addressing conflict of interest as suggested by John Kay, it seems 
also to be present in the high degree of legislative complexity within the industry as outlined below.  
                                                 
46 Arthur T. Denzau and Douglass C. North, 1993, ‘Shared Mental Models: Ideologies and Institutions’, Center for 
Politics and Economics, Claremont Graduate School and Center for the Study of Political Economy Washington 
University (St. Louis), accessed at: http://ecsocman.hse.ru/data/957/750/1216/9309003.pdf on the 16th January, 2016. 
47 Avsar, R.B., 2014. Just a little “froth”: Tracing Greenspan's ideology. The Social Science Journal, 51(2), pp.309-
315 
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2.4 Legislative Complexity  
Justice Steven Rares’ opinion is that:48 
“…the policy choice of using prescriptive drafting that most Commonwealth legislation has 
reflected over the last two or three decades needs urgent reconsideration. It has really 
significant impacts on the whole community in terms of comprehensibility, compliance costs 
and, to use a political catch cry, access to justice. 
Why is this so? … First, attempts at codification involving many permutations on a theme 
are inevitably complex and likely to miss something, secondly, complexity can, and often 
is, a handmaiden of incomprehensibility, thirdly, the unravelling of complexity requires 
time and effort, fourthly, the more detailed and complex that legislation is, the harder it is 
for the ordinary person, including the scions of the business community, to grasp the point 
and comply, fifthly, complexity makes litigation more complex, lengthy and expensive for 
the parties and, sixthly, those factors create the need for the Courts to deal with more and 
more in judgments or summings up to juries leading to delay, the greater likelihood of 
appellate challenges and, of course, error. This last aspect has affected the conduct of 
litigation profoundly.’ 
Legislative complexity has not been widely examined as a cause of regulatory failure, although the 
related issue of principle versus prescription is widely used. Cunningham (2007) suggests that 
much of this use is however rhetorical, and this paper does not therefore pursue this debate. 
Complexity is separate issue related to the number and length of regulatory instruments, and the 
extent to which they interact. 
While a full consideration is outside of the scope of this paper, in our view complexity has played 
an important role in the regulatory paradox existing within the Australian superannuation industry 
given that it benefits vested interests and acts as a screen for rent seekers. A recent UK surveys of 
trustees49 has confirmed that the problem is not limited to Australia with the UK Office of the 
Parliamentary Counsel, Cabinet Office (at p. 2)50, calling for an in depth analysis of the complexity 
that has been created. In the view of the Parliamentary Counsel: 
“…we should regard the current degree of difficulty with law as neither inevitable nor 
acceptable. We should be concerned about it for several reasons. Excessive complexity 
                                                 
48 Rares, S., 2014, May. Competition, fairness and the courts. In Competition Law Conference, Sydney (Vol. 24). 
49 Trustees warn DC governance changes have not benefited members. Accessed on 25 January 2016 at: 
http://www.professionalpensions.com/professional-pensions/news/2442379/trustees-warn-dc-governance-changes-
have-not-benefitted-members# 
50 UK Office of the Parliamentary Counsel, Cabinet Office. (2013), When laws become too complex accessed on the 
12th March, 2016 at: https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-
become-too-complex 
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hinders economic activity, creating burdens for individuals, businesses and communities. It 
obstructs good government. It undermines the rule of law.’ 
2.5 Cost-Benefit Analysis  
In developing a remedy for the regulatory paradox which has its foundations in private interest rent 
seeking, it is important to consider the concept of cost/benefit or Regulatory Impact Analysis (RIA) 
that has ostensibly had bipartisan political support both globally, and in Australia, for some 
decades.  
2.5.1 CBA and Financial Markets Regulation  
Simply put by the Business Council of Australia (2012: 3), ‘...cost-benefit analysis (CBA) is a tool 
that supports evidence-based policymaking... which compares the total forecast costs to the 
community and economy of a policy with the total forecast benefits, to see whether the benefits 
outweigh the costs and by how much.’ CBA provides a framework for analysing information in a 
logical and consistent way and assists policymakers determine which policy most effectively and 
efficiently achieves a stated objective, or prioritises the most beneficial of a suite of potential policy 
options. 
As highlighted by Rose and Walker (2013: 3), CBA ranks among the most important decision-
making tools in the modern regulatory state. As early as 1902 in the United States for example, 
Congress had required federal agencies to compare costs and benefits of proposed action51. In the 
past 30 years in particular, CBA has become a fundamental part of how federal agencies in the US 
think about and select regulatory approaches indicating of deeply embedded support for “the cost-
benefit state”52.  
At the global level, the Organisation for Economic Co-operation and Development (OECD) 
contends that a coherent, whole-of-government approach is needed to create a regulatory 
environment favourable to the creation and growth of businesses, productivity gains, competition, 
investment and international trade (OECD 2005). This approach is captured by the OECD’s 
Guiding Principles for Regulatory Quality and Performance (Guiding Principles) which include 
the requirement to assess impacts and review regulations systematically to ensure that they meet 
their intended objectives efficiently and effectively. These OECD Guiding Principles and Principle 
Four of the 2012 Recommendation of the OECD Council on Regulatory Policy and Governance 
related to the implementation of RIS, have been endorsed by the Australian Government.  
2.5.2 Policy Considerations  
The main policy considerations that favour CBA are grouped by Rose & Walker (2013:7) into two 
main classes. First, ‘...cost-benefit analysis promotes more rational decision-making and more 
                                                 
51 See River and Harbor Act of 1902, ch. 1079, § 3, 32 Stat. 331, 372 (1902). 
52 See Cass R. Sunstein, The Cost-Benefit State: The Future of Regulatory Protection (2002) at p. 33. 
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efficient regulatory actions. Second, when combined with notice-and-comment requirements, cost-
benefit analysis promotes good public governance as a transparent, democratic, and accountable 
regulatory methodology.’ 
In addition, the Business Council of Australia (BCA) presents a strong case for evidence-based 
policy making utilising a CBA framework53, which are supported by the Australian Productivity 
Commission and the Australian Law Council (2012). For example, the BCA (2012: at p. 2) 
emphasises that: 
‘...In order for government decision-makers to ensure that government policy is generating the 
maximum benefit for society, decisions need to be based on robust evidence. Further, that 
evidence needs to be communicated transparently and in a timely manner to business and the 
community. Evidence is crucial to good government policy outcomes because it: helps 
policymakers work out which policy options are likely to achieve the best results; and helps in 
getting policy implemented in circumstances where there is opposition to it.’ 
Thus, CBA provides a methodology that keeps regulators focused on the critical questions such as 
the actual, quantifiable costs and benefits of the proposed regulation, and also minimises the risks 
of unintended consequences. In addition, the use of CBA acts to protect and enhance agency 
rulemaking by providing agencies, such as APRA, with a ‘... defensible regulatory process that not 
only is more efficient, but also is more likely to reduce the need for extensive revisions following 
public comments and will protect the agency against challenges to its regulations’ (Rose & Walker, 
2013: 9). 
These protections are particularly important given that Federal Government agencies, such as 
APRA in Australia, wield considerable power but operate outside of the scope of direct 
parliamentary oversight. This reality can raise concerns of democratic legitimacy and 
accountability.54 Indeed, as Eric Posner has argued, ‘[t]he purpose of requiring agencies to perform 
cost-benefit analysis is not to ensure that regulations are efficient; it is to ensure that elected 
officials maintain power over agency regulation.’55 That is, CBA opens the decision-making 
process to public comment, and thus encourages the agency to consider the views of experts outside 
of the agency and helps mitigate the likelihood of agency capture. 56 
                                                 
53 Business Council of Australia (2012), ‘Familiarisation of the cost benefit analysis framework’, Deloitte Access 
Economics. 
54 See, e.g., Dorit Rubinstein Reiss, Account Me in: Agencies in Quest of Accountability, 19 J.L. & POL’Y 611, 615 
(2011) (“Accountability of administrative agencies is an ongoing concern in the administrative state”). 
55 Eric A. Posner, Controlling Agencies with Cost-Benefit Analysis: A Positive Political Theory Perspective, U. CHI. 
L. REV. 1137, 1141 (2001). 
56 US Securities and Exchange Commission, Memorandum: Use of the Current Guidance on Economic Analysis in 
SEC Rulemakings, June, 2013, pp 2-5. 
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2.5.3 A Trojan Horse and a Cautionary Tale 
While the benefits of CBA have been well identified, it should be noted that, rather than being used 
as a tool to protect public interest outcomes, the process has the potential for mis-use. For example, 
on July 21, 2010, President Barack Obama signed the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Dodd-Frank”) into law (Bishop and Coffee, 2013, pp. 568-
570)57.When enacted, Dodd- Frank required more than 400 different rulemakings from various 
federal government agencies. The purpose of this reform was highlighted by President Obama: 
‘…In the fall of 2008, a financial crisis of a scale and severity not seen in generations left 
millions of Americans unemployed and resulted in trillions in lost wealth. Our broken 
financial regulatory system was a principal cause of that crisis. It was fragmented, 
antiquated, and allowed large parts of the financial system to operate with little or no 
oversight. And it allowed some irresponsible lenders to use hidden fees and fine print to 
take advantage of consumers. To make sure that a crisis like this never happens again… 
the Dodd-Frank Wall Street Reform and Consumer Protection Act [is now] law. The most 
far reaching Wall Street reform in history, Dodd-Frank will prevent the excessive risk-
taking that led to the financial crisis. ’58  
Business-based petitioners have however used cost-benefit analysis requirements to oppose the 
implementation of these new rules and regulations as “arbitrary and capricious”. It has been 
suggested that the support for CBA is a ‘Trojan Horse’ strategy59, which has significantly increased 
uncertainty for the SEC in implementing new regulation. For example, the US-based Business 
Roundtable and Chamber of Commerce decided to take the SEC to court in relation to one of its 
Dodd-Frank-related, proxy-access rules. A three-judge panel of the District of Columbia Circuit 
Court of Appeals agreed with the argument put forward by the business group in a controversial 
July 22, 2011 decision which struck down the SEC’s rule.60 The court found that the SEC had not 
sufficiently considered the impact of the rule on capital markets and that its cost/benefit analysis 
‘relied upon insufficient empirical data’ and ignored ‘commenter’s that reached the opposite 
result.’61  
                                                 
57 2012-2013 SEC & CFTC Cost Benefit Analysis: A Tale of Two Commissions: A Compendium of the Cost Benefit 
Requirements Faced by the SEC & CFTC – G. Bishop & M. Coffee. Review of Banking & Financial Law, Vol. 32, 
pp. 568 to 638. 
58  The White House, President Barack Obama, Jobs and the Economy, Putting Americans Back to Work, accessed on 
the 15th September, 2014 at:  https://www.whitehouse.gov/economy/middle-class/dodd-frank-wall-street-reform 
59 John Kemp, ‘The Trojan Horse of cost benefit analysis’, January 3, 2012, accessed on the 4th April, 2014, from: 
http://www.reuters.com/article/2012/01/03/column-finance-regulation-idUSL6E8C31UN20120103 
60 New York Law Journal, ‘Requiring SEC to Perform Economic Analyses Hinders Financial Reform’, Monday, 
December 17, 2012. 
61 Business Roundtable v. SEC, 647 F.3d 1144, 1150 (D.C. Cir. 2011). 
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This decision was surprising, given firstly that the US Government Accountability Office had 
explicitly ruled that cost-benefit analysis was not required by federal financial regulatory agencies. 
Secondly, the framework for the SEC's oversight of the securities markets is predominantly 
contained within the federal securities laws, which leaves many of the details to regulators to 
resolve in the implementation process. In turn, the SEC has the responsibility to ensure that its rule 
making process reflects the wishes of Congress. Traditionally, the judiciary in the US has then been 
deferential to the SEC's rules.62 However, and as outlined in the Better Markets 2012 Report63, of 
concern is that (at p. 13) the business sector, having failed to capture sufficient votes in Congress 
to defeat the regulatory reforms, continued to seek to influence/capture the regulatory process 
through the mis-use of the CBA process in order to limit the ability of the Dodd-Frank reforms to 
restrict their behaviour.  
2.6 Summary and Conclusion 
The information in Part Two serves to highlight that, firstly, there is widespread and continuing 
unhappiness at the outcomes of the regulatory interventions within the superannuation industry as 
evidenced by responses to the trustee surveys undertaken across a thirteen-year period. Second, the 
concepts of statutory, agency and intellectual capture within the private interest theory of regulation 
provide a potential explanation for the regulatory reform paradox within the Australian 
superannuation industry: public interest objectives but private interest outcomes. Third, initial 
insights are provided into what we believe is a key solution to this based on a framework that 
requires a more careful evaluation of new and existing regulation. That is, we examine the 
Regulatory Impact Analysis (RIA) framework that has had bipartisan political support in Australia 
for some decades, and is recommended by the OECD Council on Regulatory Policy and 
Governance. Part Three now provides a range of examples to further support the existence of a 
regulatory paradox through the identification of a range of potential regulatory failures within the 
Australian superannuation industry and overviews their origins.  
3 Regulatory Failures  
We now examine six areas where we believe there is possible evidence of regulatory failure and 
consider reasons for their existence in each case. The first two have been the subject of considerable 
debate. The last four raised in Part 3.3 are much less widely discussed, but arguably more important.  
                                                 
62 Of greater surprise then, given these factors, was the SEC’s response to this court ruling. That is, the SEC did not 
seek further judicial review, but instead issued a Guidance Memorandum in March 2012 that embraced virtually all 
of the instructions the D.C. Circuit had provided in its decisions which focused on the recognition of the SEC of the 
importance of producing high-quality economic analysis in SEC rulemakings 
63 Better Markets 2012, ‘The Cost of The Wall Street-Caused Financial Collapse and Ongoing Economic Crisis is 
More Than $12.8 Trillion’, Better Markets, Washington DC. 
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3.1 Costs  
With 94% of all Australians, as at 31st December, 2014, currently members of mandatory 
occupational superannuation schemes, both the OECD’s 2013 ‘Pension Markets in Focus Report’ 
and the 2014 and 2015 Reports of the Grattan Institute, bring into stark relief three issues that are 
impacting negatively on the welfare of fund members. Firstly, a key component of the fund member 
cost burden is that Australian superannuation fees, and the expenses reported by funds, have 
consistently been higher than the OECD median expense ratio, as detailed in Figure 3.164. While 
average fees have dropped slightly in 2013, at the current pace of decline, it would take 
approximately fifty years before Australia attains the median expenses currently achieved by 
funded pension systems in OECD countries.65 It should also be noted that since the implementation 
of the major RSE (2004-06) and My Super (2010-11) reforms, the superannuation cost curve for 
fund members has shifted upwards as detailed in Figure 3.2. 66 In turn, these high fees have a 
significant negative impact on the retirement balances available to fund members as elaborated in 
Figure 3.3. 
Figure 3.1: Superannuation fees and expenses, annual per cent of funds under management  
                                                 
64 Grattan Institute 2014, The Financial Services Inquiry and Superannuation Efficiency, presentation at the 
Accelerate 2014 Conference, Cairns, Queensland by Jim Minifie, 7th August, accessed on the 14th December, 2015 
at:  http://fsc.org.au/downloads/file/micrositepages/JimMinifie_Superannuation.pdf 
65 Grattan Institute Report 2014, ‘Super Sting – How To Stop Australians Paying Too Much For Superannuation”, 
accessed on the 16th August, 2014 at: http://grattan.edu.au/wp-content/uploads/2014/05/811-super-sting.pdf, at p. 8. 
66 Grattan Institute 2014, The Financial Services Inquiry and Superannuation Efficiency, presentation at the 
Accelerate 2014 Conference, Cairns, Queensland by Jim Minifie, 7th August, accessed on the 14th December, 2015 
at:  http://fsc.org.au/downloads/file/micrositepages/JimMinifie_Superannuation.pdf 
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Figure 3.2: The superannuation cost curve has shifted upwards between 2004 and 2013  
 
Figure 3.3: Small fees strongly reduce retirement balances - Retirement balances relative to 
fund with zero fees, per cent  
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However, as noted in a report by Deloitte67, it is difficult to make meaningful comparisons with 
other countries because of significant differences in the structure of superannuation industries, and 
the absence of accurate national average charges. The major comparison challenges can be 
summarised as: 
 regulatory differences 
 a lack of reliable data  
 confusion between fees and costs 
 non-disclosure of fees and costs, especially investment fees which can be netted off 
performance in some countries, leading to significant understatement  
 employer subsidies of costs for stand-alone corporate funds  
 non-existence of sectors in other countries, specifically the SMSF sector and limited 
corporate master trust sectors in other countries 
 maturity of funds, measured by average balance per member, can severely distort 
comparisons of fees measured as a percentage of assets/member balances 
The most comprehensive analysis of member charges for the different segments of the industry has 
been produced by Rice Warner; a summary of their 2013 report for the FSI is reproduced in table 
3.4. It can be seen that charges for retail superannuation – all commercially operated – are much 
higher than wholesale funds. This is as expected, although 40% of the retail charges are profit 
margins. These appear however to have reduced by some 40 basis points (bp) in the ten years from 
2004 (p 19). Rice Warner explain the reduction by the introduction of fund choice in 2005, which 
has – indirectly – made it easier for retail clients to join industry funds on an individual basis. This 
reduction is however balanced by the cost of choice in the form of increased marketing costs, which 
are estimated to be 5bp higher across the industry. 
Rice Warner estimates (p.34) that charges have reduced by 20 bp over the past 10 years mainly as 
a result of increasing average balances, which would have happened anyway. They estimate that 
reform implementation costs added 4bp to the charges in 2013, which are more or less balanced by 
reduced margins less increased costs of marketing. Thus apart from a small impact from the 
offering of choice of fund, there appear to be no cost benefits from the effect of 10 years of 
considerable reform. 
                                                 
67 Deloitte (2009), IFSA 2009. International superannuation & pension fund fees, 21 September 2009Accessed on 
20/1/2016 at: 
http://www.fsc.org.au/downloads/uploaded/2009_0929_ifsadeloitte_globalsuperfeecomparison_496f.pdf 
  
30 
 
Fees 2013  
Year to 30 June 2013  
Operating 
Investment 
management 
Advice Total Fees* 
Sector Segment (basis points) 
Whole-
sale 
Corporate  26  49  2  78  
Corporate Super 
Master Trust 
(large)  
22  45 19  86  
Industry  41  62  4  107  
Public Sector  20  45  4  76  
Retail 
Corporate Super 
Master Trust 
(medium)  
58  48  24  130  
Corporate Super 
Master Trust 
(small)  
104  50  16  169  
Personal 
Superannuation  
84  53  36  173  
Retail Retirement 
Income  
55  62  54  171  
Retirement 
Savings 
Accounts  
60  10  -  70  
Eligible Rollover 
Funds  
197  46  -  243  
Small 
funds 
Self-Managed 
Super Funds  
26  54  15  95  
Total  40  55  17  112  
Table 3.4 – Taken from Rice Warner (2013) Superannuation Fees, Financial System Inquiry68 
Deloitte’s report for the Investment and Financial Services Association (IFSA) in 2009 compared 
Australian charges with international equivalents. Overall, there were indications that charges for 
operating costs were similar in Australia – after allowing for the different services provided by 
each segment. Higher costs in the Australian system arise from its structure: particularly arising 
from choice and the costs of advice – and the importance of for profit providers, as in most countries 
funds are run by not-for profit organizations with limited profit margin targets. It must however be 
pointed out that in many other countries, similarly expensive life insurance investment products 
provide the equivalent of retail superannuation.  
Two areas where Australian funds were more expensive were identified as being the consequence 
of a larger number of manual transactions, and in investment management costs. The costs of 
manual transactions have at last been addressed by the recent Superstream regulatory changes. On 
the higher investment charges, a detailed study based on the CEM international database,69 
                                                 
68 Rice Warner (2014), Superannuation Fees, Financial System Inquiry, Accessed on 20/1/2016 at: 
http://fsi.gov.au/files/2014/12/Superannuation-fees.pdf. 
69 Alexander Beath, 2015 ‘Value Added by Large Institutional Investors between 1992 ‐ 2013’ Accessed on 
20/1/2016 at 
http://www.cembenchmarking.com/Files/Documents/Research/Total_Fund_Value_Added_Final_Feb9.pdf  
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identified in-house management as the way in which investment costs could be reduced and returns 
enhanced. A number of Australian industry funds have begun implementing this option. It can 
however be seen from Table 3.4 that the larger corporate funds have lower investment cost ratios, 
so that retail providers (who enjoy the same benefits of investment scale) appear to be loading their 
fees with higher profit margins.  
The negative impact of higher expenses on retirement balances is particularly problematic for 
Australian superannuation fund members given that the Australian superannuation system differs 
from pension funds of many of its OECD counterparts in that the majority of superannuation fund 
assets are held in Defined Contribution (DC) schemes70. A key implication of moving to a mainly 
DC system in Australia is that there is a shift in the burden of risks (such as longevity, investment 
and inflation), and particularly costs, from the employer or government (in the case of public 
provision) to the individual.71  
The high fees charged by some funds would not be of concern if they were being offset by higher 
investment returns and/or the funds charging the higher fees were better at managing risk than their 
cheaper counterparts. The April 2015 (pp. 3-4) report from the Grattan Institute72 confirms the 
conclusions of their 2014 report that in both default and choice funds, administration fees are higher 
than they need to be, and take a toll on net returns. In addition, there is little evidence that funds 
that charge higher fees provide better member services. In summary, the 2015 Grattan Report 
suggests that ‘…superannuation could be run for much less than the $16 billion currently charged 
by large funds (self-managed super costs another $5 billion).’  
While the direct costs of regulation appear to have a relatively small part to play in the total fees 
charged, it could be argued that the indirect costs are more significant. The ongoing regulatory 
changes involving licensing and governance and increasing complexity have provided little 
obvious benefit, but have distracted trustees from the more important goal of providing value at 
lower costs. One might ask why it has taken so long for trustees to begin to use in-house investment 
management and tax aware investment (tax being a cost not captured in international comparisons 
as being unique to Australian funds). Similarly one might ask why the Superstream reforms, with 
their obvious benefits, took twenty years to emerge. Perhaps regulation has been misdirected?  
One explanation is regulatory capture: vested interests have intentionally lobbied to protect their 
remuneration and in particularly high margins for as long as possible. One could also suggest that 
an ideology that sees competition as the solution for all market failures has prevented the earlier 
introduction of more directive reforms such as Superstream, that enforced collaboration, and 
MySuper, which has explicitly restricted over-servicing and over-charging. A further contributing 
                                                 
 
 
72 Grattan Institute Report, April, 2015, ‘Super Savings’, accessed on the 20th July, 2015 at: http://grattan.edu.au/wp-
content/uploads/2015/04/821-super-savings2.pdf, at pp. 3-4. 
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factor could be an ideology of regulators of the benefits of prescriptive and complex regulations. 
What is clear, however, is the need to balance the costs and benefits of any new regulation.  
3.2 Conflicted Payments  
John Glover (2002)73 sets out the main element of the common law governing superannuation: 
‘…Investors, and more particularly members of superannuation funds enjoy significant 
protection from the common (or general) law. Corporate officers and advisers with whom we 
are concerned are disciplined at general law as ‘fiduciaries’. The term refers to the law’s code 
for the maintenance of the honesty and integrity of persons in positions of ascendancy and trust. 
Its centrepiece is an ‘inflexible rule’ which prohibits fiduciaries, such as corporate officers and 
advisers, from putting themselves in positions where their interest and duty conflict. (16)’ 
This protection would be offered to members of superannuation funds in the absence of any further 
legislation or regulation, and thus forms the basis for judging the merits of all legislation and 
regulations.  However, the SIS Act, in its original formulation, included two provisions that 
provided specific exclusions from the prohibition of conflicts.  This issue pales into insignificance, 
however, when compared with those caused by conflicted payments.  To bring the issue into stark 
relief, Figure 3.5, from Asher (1998) identifies the various conflicted payments that can arise, but 
those marked ‘1’ and ‘9’, relate to personal financial advisors, and have come in for the greatest 
publicity in recent times with the FoFA legislation.  
As outlined in Part One, the original FoFA reforms introduced in 2012 were aimed particularly at 
these payments, and were the Labor Government’s response to a number of significant corporate 
collapses, which led to considerable losses for retail investors. Their solution was intended to create 
a complete ban on conflicted payments in future – as would be required under common law.  In a 
report commissioned by Industry Super Australia (ISA) from Rice Warner Actuaries (RWA), it 
was found that the FoFA reforms would have ‘…an unambiguously positive impact on the 
affordability and provision of financial advice and a very positive impact on the future level of 
superannuation and other savings’.74 
 
 
 
                                                 
73 Glover, J. (2002) “Conflicts of interest in a corporate context” in CORPORATE CRIME WORKSHOP edited G 
Acquaah-Gaisie, Monash University, Dept of Business Law and Taxation, Chapter 3, 39-57. 
 
74 Rice Warner (2013) The financial advice industry post FoFA, prepared for Industry Super Australia, July 2013, 
accessed on the 12th January, 2016, at:  http://www.industrysuperaustralia.com/wp-content/uploads/2013/07/Rpt-
The-financial-advice-industry-post-FoFA-2013.pdf 
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Figure 3.5 – Potential for Conflicted Payments 
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In contrast, an updated report by RWA for ISA, revealed that the direct costs from the proposed, 
Coalition amendments to these original FoFA laws, which would have removed the outright ban, 
would cost consumers more than $530 million a year in increased fees and charges from 
commissions and other conflicted payments. While these amendments were defeated by the Senate, 
the original, public interest-based, financial advice reforms introduced, which were considered as 
the ‘biggest single change our industry will undergo in our generation’ by the Commonwealth 
Bank75, came precariously close to being eliminated.  
 
The lobbying by the FSS that took place against the original FoFA laws is recorded in the 
Corporations Amendment (Streamlining of Future of Financial Advice) Bill,:76 
‘…Consumer groups such as Choice have not supported the repeal of elements of FOFA 1 and 
FOFA 2 expressing concern that: The proposed changes will lead to costs to consumers as they 
reintroduce measures that encourage sales-driven practices in financial advice. With financial 
advisers working in boiler-room style sales cultures, consumers are highly likely to lose 
significant funds through further major market failures like Storm Financial. While no 
legislation can fully prevent a market failure, the original FOFA reforms aimed to curb the 
worst practices in the financial advice industry. The effects of recent major financial advice 
scandals have been catastrophic, resulting in consumers losing $5.7 billion in funds as well as 
their homes and certainty about retirement. 
On the other hand, industry stakeholder groups such as the Financial Services Council 
‘welcome the proposed amendments as they eliminate and address’ regulatory ambiguities.’ 
In addition to attempts by the FSS to capture the regulatory policy process, there are serious 
enforcement issues that have contributed to problems faced by investors. One of the 
recommendations of the 2009 PJC report that had led to the reforms, was that ASIC undertake an 
annual shadow-shopping exercise to check on the quality of advice. To date, only two such surveys 
have been undertaken. The first on retirement advice in 201277 found that 39% of advice was poor 
and only 3% were ‘examples of good quality advice’. The second on life insurance advice in 201478 
found that 37% of the advice examined ‘failed to comply with the laws relating to appropriate 
                                                 
75 Choice, '2015, ‘CONbank' says sorry but consumer protections must go’, 3rd July, accessed on the 13th January, 
2016 at: https://www.choice.com.au/about-us/media-releases/2014/july/conbank-says-but-consumer-protections-
must-go 
76 Australian Consumers Association (Choice), Submission to the Senate Economics Committee, op. cit., p. 6. See 
also: National Seniors Council, Submission to the Senate Economics Committee, Inquiry into the Corporations 
Amendment (Streamlining of Future of Financial Advice) Bill 2014, April 2014, p. 4, accessed 20 June 2014; Financial 
Services Council, Submission to the Senate Economics Committee, Inquiry into the Corporations Amendment 
(Streamlining of Future of Financial Advice) Bill 2014, 5 May 2014, p. 6, accessed 20 June 2014. 
77 Accessed on 21/1/2016 at http://asic.gov.au/about-asic/media-centre/find-a-media-release/2012-releases/12-55mr-
asic-releases-full-report-on-retirement-advice-shadow-shopping-research/ 
78 Australian Securities and Investments Commission (2014): 413 Review of retail life insurance advice, Accessed on 
21/1/2016 at http://www.asic.gov.au/regulatory-resources/find-a-document/reports/rep-413-review-of-retail-life-
insurance-advice/. 
  
35 
 
advice.’ The indication is that ASIC is well behind in enforcing existing laws. It’s most recent 
report on enforcement action79 lists only two enforceable undertakings with institutions in recent 
years, and actions against only 6 advisors.  
The inadequacy of its 2010-2013 enforceable undertaking against the Commonwealth Bank has 
been exposed by a Parliamentary Inquiry, which in 2015: 
 ‘…uncovered an aggressive sales culture amongst Commonwealth Bank financial planning 
businesses which led to forgery, advisers hiding information from their clients and people losing 
life savings…advice should not be clouded by any type of financial incentive that reward 
advisers based on how much of a particular product they sell.’80 
It can be argued that the entire FSRA is poor legislation: it has all the disadvantages of complexity 
outlined in section 2.3. It may well provide more of an obstacle to the improvement of financial 
advice (as it restricts those who want to comply) than a deterrent to those who are breaking the 
common law (as it is barely enforced). ASIC’s Consultation Paper 20381 on relief for on-line 
calculators provides an illustration. The FSRA legislation effectively prevented the creation of 
general on-line calculators for use by the public to project retirement incomes particularly. Three 
class orders, thus far, have been necessary to permit the production of reasonable and useful 
illustrations by superannuation fund for their members. There remain widespread doubts about its 
efficacy in achieving adequate disclosure costs and risks or managing conflicts. The ASIC 
stakeholder survey (2013) reported that 23% of their regulated entities and 47% of informed 
observers thought that disclosure was inadequate – and a further 30% were neutral of had no 
opinion (p.82). When it came to understanding the risks attached to complex products, less than 
12% answered positively (p.84).  On whether the industry managed conflicts of interest, 30% of 
the regulated entities were negative and a full 47% of informed observers.  
The regulations have therefore extended by a decade the implementation of a workable method of 
governing projections, even though one had effectively been imposed by the regulators in the early 
nineties.82 Perhaps the worst of the outcomes is that the requirement in each of the class orders is 
that the calculators should recommend that users consult a financial advisor. The regulator has 
therefore been promoting the use of a service that is known to be beyond the law in many cases. It 
                                                 
79 REP 444 ASIC enforcement outcomes: January to June 2015 Accessed on 21/01/2016 at: 
http://asic.gov.au/regulatory-resources/find-a-document/reports/rep-444-asic-enforcement-outcomes-january-to-june-
2015 
80 Choice, '2015, ‘CONbank' says sorry but consumer protections must go’, 3rd July, accessed on the 13th January, 
2016 at: https://www.choice.com.au/about-us/media-releases/2014/july/conbank-says-but-consumer-protections-
must-go 
81 Accessed on 21/1/2016 at http://asic.gov.au/regulatory-resources/find-a-document/reports/rep-418-response-to-
submissions-on-cp-203-age-pension-estimates-in-superannuation-forecasts-update-to-rg-229/ 
82 Reference is made in an article accessed on 21/1/2016 at 
http://www.theage.com.au/articles/2004/04/05/1081017102336.html 
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could therefore be argued that if the legislation was scrapped entirely, investors and super fund 
members might well find that there was more protection in the threat of class actions than in the 
ineffective enforcement provided by the ASIC. 
It might again be asked how this state of affairs has come about? Again, sales pressures that 
masquerade as financial advice obviously create benefits for vested interests – commissions for 
advisors and margin for their employers. Ideology has similarly made it difficult for regulators and 
politicians alike to consider traditional means of addressing conflicts of interest and rather to rely 
on more competition. Again, it is clear that a detailed, qualitative, cost benefit analysis is necessary. 
3.3 Other Issues 
There are a number of other issues which have arisen in the Australian superannuation industry 
which highlight the power of vested interests to undermine the public interest either through 
lobbying or more subtle forms of capture. 
3.3.1 Accounting standards 
Delays in developing internationally acceptable accounting standards provide  one good example 
of the effects of lobbying on legislation. Well documented by Ang et al (2009) and Klumpes (2004) 
is the successful resistance by employers with defined benefit schemes to changes in accounting 
standards. These changes were necessary to reflect the volatility in surplus of the fund, and 
therefore the risk to which the employer-sponsors were exposed. Defined Benefit schemes are no 
longer relevant outside the public sector, and the accounting standards have now been updated.  
The recent changes, together with extensive changes to the APRA reporting standards83, mean that 
much more information will be available to members and other interested parties. The results 
appear to be more appropriate and give some comfort that public interests can prevail in the 
development of regulation. 
3.3.2 Materiality 
The regulators have had some difficulty at times in maintaining a sense of proportion, particularly 
about the materiality of monetary amounts. For example, until the Financial Sector Legislation 
Amendment (Simplifying Regulation and Review) Act 2007, superannuation funds were required to 
report all breaches of regulation to APRA, which interpreted this as meaning that there was no 
concept of de minimis and that the most trivial of breaches should be reported.  
The remediation of unit pricing errors was an issue that absorbed significant attention from the 
regulators from about 2003. Asher and Duncanson (2008) document remediation processes where 
multi-billion funds exchanged cheques of a few cents. They argue that de minimis rules should 
apply at materiality levels much higher than the 30bp in the industry and regulatory standards that 
                                                 
83 Accessed 22/1/2016 at http://www.apra.gov.au/Super/Pages/Superannuation-reporting-standards-April-2015.aspx 
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had by that time been introduced to moderate excessive precision. The point is that superannuation 
risks are entirely dominated by the volatility of their investments, which vary on average by about 
80bp every working day. The regulators, and many lawyers advising superannuation trustees, 
appear to have taken a particularly fastidious line, as identified by lawyers at Paskin and Turner84.  
APRA continues to attempt to impose just such a cautious line as is evidenced by its current 
Operational Risk Financial Requirement (ORFP), which is required to pay for operational risks. 
APRA suggests should the ORFP should be of the order of 25bps.85 Not only could this be 
considered immaterial relative to the daily movement in the value of the fund, but in most cases, 
the impact on any member in a not for profit fund would be a fraction of that. All it means is that 
the costs of operational losses are taken out of an account before rather than after they occur.  
This fussiness about the immaterial also appears to have played a role in the rationalisation of 
legacy products, which has been on the regulatory agenda since at least the 2006 report of the 
Taskforce on Reducing Regulatory Burdens on Business. In the Issues Paper produced in response, 
Treasury estimated that rationalization of the 6,000 legacy products would save an estimated $120 
to $350 million annually – apart from reducing the risks involved in administering products with 
declining levels of support. While there are other reasons for the delay, there is reluctance to 
countenance an approach that could see all members receiving a higher expected return – even if 
subsequent investment movements might place them worse off under some investment scenarios. 
This excess care for minutiae has effects throughout the industry. One of the authors was told that 
a large provider had, perhaps unnecessarily, set themselves a risk appetite of “zero tolerance” for 
regulatory breaches. The effect was that every marketing document was now being scrutinised by 
lawyers, leading to a significant increase in costs. 
The obvious beneficiaries of this silly precision are the lawyers who argue, as reported in Paskin 
and Turner, that the courts have not ruled on the application of de minimis to trust law, and that the 
prudent approach it to assume that it does not apply. Other consultants have also made money from 
unit price remediations, and the calculation of the ORFP. Companies may be reluctant to bother 
with legacy products if the benefits will largely accrue to the members, which is a possible outcome 
of public orientated regulation. The lawyers obviously influence both market participants and 
regulators to take a low risk approach.    
                                                 
84 Jane Paskin and Phillip Turner. ‘Developments in dollar-based materiality in unit pricing/’, Accessed on 
21/01/2016 at 
http://www.claytonutz.com/publications/newsletters/banking_and_financial_services_insights/20081211/developme
nts_in_dollar-based_materiality_in_unit_pricing.page 
85 Prudential Practice Guide SPG 114 – Operational Risk Financial Requirement, July 2013 Accessed on 21/01/2016 
at: http://www.apra.gov.au/Super/PrudentialFramework/Documents/Prudential-Practice-Guide-SPG-114-
Operational-Risk-Financial-Requirement-July-2013.pdf 
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3.3.3 The Scam which was Simpler Super  
‘Simpler Super’ abolished tax on superannuation withdrawals over the age of 60. Hatched in 
Treasury, announced by Treasurer Costello in the 2006 budget, and billed as a simplification, the 
publicity campaign was for ‘Better super’86 as it transpired as anything but simple. The benefit 
accrued entirely to wealthier retirees and lost billions  in future revenue taxes.87  
Success governments have gone to extraordinary lengths to protect this concession. It was the only 
explicit exclusion from the Inquiry into Australia’s Future Tax System (2010), the Henry Review, 
(page viii), and continues to be excluded as a matter of course from discussion by both major 
political parties.  
The principal beneficiaries here are older and wealthier individuals who have accumulated large 
superannuation accounts using generous tax concessions, and whose tax obligations have been 
removed. The annual actual costs are hidden from scrutiny because they are not reported in the 
current Treasury Tax Expenditure88 statements, which set a benchmark where superannuation 
payments are tax-free (p134), and effectively regards them as a sunk cost. 
That such generosity was permitted reflects poorly on almost everyone who had capability to 
comment on the changes: politicians, regulators, the media, the industry and the professions. In 
each case, individuals would have been beneficiaries personally, and failed to object to a reform 
that would obviously cost poorer and younger taxpayers in years to come. 
3.4 Summary and Conclusion 
In summary, the overall findings of this analysis provide significant support for the idea that the 
democratic power of Australian Governments to set superannuation policy agendas has been 
progressively eclipsed by the lobbying power of the producer groups within the FSS. In turn, the 
public interest policy objectives of bipartisan legislative reforms have not materialised, creating 
the reform paradox. The implications of these findings for the ongoing and future development of 
regulation in this area need careful consideration. For example, is it likely that future, private 
interest-based regulatory changes will be introduced into the financial services industry, which will 
lead to further detriments to fund members and increasing wealth transfers to the financial service 
providers? Alternatively, is it likely that, at some point, a regulatory backlash will occur, as with 
the Dodd-Frank reforms in America, which could lead to more public interest outcomes? 
                                                 
86 Accessed on 22/1/2016 at http://www.petercostello.com.au/transcripts/2007/3323-better-super-labors-budget-in-
reply-speech-press-conference-treasury-place-melbourne 
87 This figures do not ever seem to have been reportedExplanatory Memorandum to the Tax Laws Amendment 
(Simplified Superannuation) Bill 2006, Accessed on 22/1/2016 at 
http://www.comlaw.gov.au/Details/C2006B00226/Explanatory%20Memorandum/Text  
88 Tax Expenditure statements 2014.  Accessed on 22/1/2016 at 
http://www.treasury.gov.au/~/media/Treasury/Publications%20and%20Media/Publications/2015/Tax%20Expenditur
es%20Statement%202014/Downloads/PDF/TES_2014.ashx 
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Given the complex nature of the superannuation product and its level of importance to the industry 
producers, it is highly probable that there will be an ongoing pattern of producer-friendly legislative 
reforms. The ability of the far more diffused and less informed fund member group to minimise 
this outcome appears limited. Part Four therefore outlines a potential administrative remedy which 
is designed to blunt the rent seeking activities of the financial services sector based on the concept 
of Cost Benefit Analysis (CBA) as outlined in Part Two.  
 
4 Refining Australian Regulatory Impact Statements (RIS) 
4.1 Government Rationale and Role of Office of Best Practice Regulation  
As set out in the updated Australian Government Guide to Regulation (AGGR) (2014, at p.4), the 
Government has a new, clear approach to regulation which focuses on reducing the regulatory 
burden by cutting existing red tape and limiting the flow of new regulation. As a result, every policy 
proposal designed to introduce or abolish regulation must now be accompanied by an Australian 
Government Regulation Impact Statement, or RIS. This RIS must be developed early in the policy 
making process as a tool designed to encourage rigour, innovation and better policy outcomes from 
the beginning. In turn, the Office of Best Practice Regulation (OBPR) has been delegated the role 
of promoting the Federal Government’s objective of effective and efficient legislation and 
regulations.  
4.2 The Importance of the Regulatory Impact Statement (RIS) 
The RIS process has been mandatory for all Cabinet submissions and applies to every government 
agency including: government departments; statutory authorities; boards (even if they have 
statutory independence); and public entities operating under the Public Governance, Performance 
and Accountability Act 2013. The 2014 AGGR also highlights (p. 9) that even if a decision is not 
going to Cabinet, a RIS is still required where the policy proposal is likely to have a measurable 
impact on business, community organisations or individuals. This includes new regulations, 
amendments to existing regulations and, in some cases, sunsetted regulations being remade.  
To be assessed as adequate by the OBPR, a RIS must have a degree of detail and depth of analysis 
that is commensurate with the magnitude of the problem and the size of the potential impact of the 
proposal. Subject to this principle, the criteria that will be used by the OBPR to assess whether a 
RIS contains an adequate level of information and analysis include the requirements that the RIS 
should identify a range of alternative options including, as appropriate, non-regulatory, self-
regulatory and co-regulatory options.  
4.3 Special Cases and Carve-outs 
The only exceptions to these rules, which are set out on pp. 56-58 of the 2014 AGGR, are 
designated ‘special cases’ that include:  
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1:  Prime Minister’s Exemptions  
 
The Prime Minister can exempt a government entity from the need to complete a RIS when: there 
are truly urgent and unforeseen events requiring a decision before an adequate regulatory impact 
assessment can be undertaken; and where there is a matter of Budget or other sensitivity and the 
development of a RIS could compromise confidentiality and cause unintended market effects or 
lead to speculative behaviour which would not be in the national interest. Where the Prime Minister 
grants an exemption, the agency will not be deemed as non-compliant with the RIS requirements.89  
2: Election commitments  
A RIS covering matters that were the subject of an election commitment will not be required to 
consider a range of policy options. Only the specific election commitment need be the subject of 
regulatory impact assessment and in this situation, the focus should be on the commitment and the 
manner in which the commitment should be implemented.  
3: Carve-outs  
A carve-out is a standing agreement between the OBPR and a department, removing the need for 
a preliminary assessment to be sent to the OBPR for minor or recurrent certain types of regulatory 
reforms. Examples of acceptable carve outs include: routine indexation that uses a well-established 
formula, such as the Consumer Price Index (CPI); routine indexation of aged care subsidies in line 
with increases in the CPI; and regularly updating of the listing and price of medicines available 
under the Pharmaceutical Benefits Scheme.  
4.4 Post-Implementation Review Process 
An additional central pillar of ensuring transparency in regulatory practice by the Federal 
Government and its agencies is the post-implementation review (PIR). As required by the OBPR’s 
Post-Implementation Reviews Guidance Note (2014, p. 1),90 all Australian Government agencies 
must undertake a PIR for all regulatory changes that have major impacts on the economy. PIRs 
must also be prepared when regulation has been introduced, removed, or significantly changed 
without a regulation impact statement (RIS). This may be because an adequate RIS was not 
prepared for the final decision, or because the Prime Minister granted an exemption from the RIS 
requirements. 
                                                 
89 Where a Prime Minister’s exemption is granted, agencies are still required to quantify the cost of the regulation 
and identify offsets and provide those costings to OBPR within three months of the decision. Once costings are 
agreed they should be sent to the relevant portfolio Minister and the Prime Minister. The OBPR will also publish the 
costing information on the OBPR’s website together with the fact that a Prime Minister’s exemption was granted. 
90 Australian Government, Office of the Prime Minister and Cabinet, Office of Best Practice Regulation, Post-
Implementation Reviews Guidance Note, 2014; accessed on the 10th November, 2014 at: 
https://www.dpmc.gov.au/sites/default/files/publications/017_Post-implementation_reviews_0.pdf 
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4.5 Weak form Regulatory Impact Statement (RIS) and Post-Implementation 
Review (PIR) Processes Undertaken  
4.5.1 Introduction 
On the one hand, and given the above discussion in relation to the Australian RIS process, its ability 
to act as a potential gatekeeper/remedy to ‘blunt’ the forces of regulatory capture from a policy 
perspective is clear. RIS can be used as a means to provide governments with a tool that enables 
the more effective control of specialised agencies, to which important government tasks must be 
delegated (OECD 2015), but without the need for the centre of government to acquire the same 
level of specialised knowledge as their agents (Posner, 2001). 
However, noting the potential for CBA to be mis-used as outlined in Part Two in relation to the 
American financial services sector reforms, it is important to also analyse the existing RIS 
implementation processes in order to identify any threats to the RIS process within the Australian 
superannuation industry. In order to achieve this objective, the RIS processes implemented for: the 
Superannuation Industry (Supervision) Act 1993 which provides the fundamental legislative basis 
for the Australia superannuation industry; the 2004 RSE Licensing reforms; the introduction in 
2013 of the APRA-based Prudential Standards; and the enactment of the My Super reforms in 2010 
will be examined. 
4.5.2 The Superannuation Industry (Supervision) Act 1993 (SIS Act)  
It appears that no form of RIS was been conducted on the key legislative reforms introduced as 
part of the Superannuation Industry (Supervision) Act 1993. In addition, while a national program 
of review and reform of existing legislation commenced in 1996 and was required to be completed 
by 31 December 2000, the review of superannuation related legislation conducted by the 
Productivity Commission (PC)91, did not take place until 2001. This represented an eight-year delay 
the post-implementation review process. Further, the Federal Government did not respond to the 
PC’s 2001 review comments, for example, to amend the SIS Act with a view to removing 
unnecessary restriction of competition and to reduce compliance costs, until 2003 – a further two-
year delay. 
4.5.3 Registrable Superannuation Entity Licensing 
As set out in the Explanatory Statement to the Superannuation Industry (Supervision) Amendment 
Regulations (2004), No. 113: 
‘…The Office of Regulation Review has advised that a Regulation Impact Statement (RIS) is not 
required for the proposed Regulations, as the measures contained in the proposed Regulations have 
                                                 
91 Productivity Commission, 2001, ‘Review of the Superannuation Industry (Supervision) Act 1993 and Certain Other 
Similar Legislation: Inquiry Report’, Report No 18, 10th November. 
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either been adequately addressed in the RIS for the SIS Act or are of a minor or machinery of 
government nature.’ 
Thus, the carve-out provisions as previously highlighted were utilised to introduce the licensing 
regime without a specific RIS. In addition, given the wording of the exemption stated above, the 
carve-out provisions also allowed the licensing regime to be exempted from any form of post-
implementation review. This treatment of the RSE licensing regime reforms as minor or machinery 
or as having been adequately addressed within the original RIS related to the introduction of the 
SIS legislative enactments stand in stark contrast to the statistical reality of the actual impacts of 
RSE licensing. That is, licensing contributed significantly to the 91 per cent reduction in 
superannuation funds from 2001 to 2013 as previously discussed and had the potential to ‘force 
well run funds to exit and reduce the diversity within the industry.’  
The nature of the RSE licensing process regulatory reforms and their potential impacts also stand 
in stark contrast to the nature and characteristics of acceptable carve outs which include, as 
previously noted: routine indexation and regularly updating of a mechanical nature..  
4.5.4 Prudential Standards  
APRA (2012: 17) prepared a RIS for this suite of eleven prudential standards, stating that: 
‘…the introduction of prudential standards for superannuation is aimed at improving the 
governance standards of a relative minority of RSE licensees. The standards of governance and 
compliance demonstrated by RSE licensees have improved significantly over the past few years, 
but there is still some capacity to make incremental improvements within many RSE licensee 
business operations. There are also a small number of RSE licensees that do not currently have in 
place governance arrangements that APRA considers to be good practice. APRA’s view is that the 
requirements of the 11 prudential standards will allow APRA to establish and enforce standards 
within superannuation entities it regulates that will support the management of risks which are 
ultimately borne by superannuation fund members.’ 
After emphasising that the prudential standards were designed to ‘reign in’ a small number of funds 
that did not have ‘good practice’ governance arrangements in place, in preparing the RIS, APRA 
felt unable to complete any quantitative analysis for either the costs or benefits associated with the 
implementation and operation of the standards. This absence of a clear cost/benefit impact existed 
in spite of APRA acknowledging that the implementation costs by RSE licensees of the prudential 
standards requirements would ultimately be borne by members of RSEs in the form of higher fees 
and/or lower investment returns. From APRA’s perspective (APRA 2012: 9): ‘…overall, it is not 
clear how large this cost will be because the Stronger Super reforms are creating an environment 
with more transparency and comparability of fees and costs, and this competition may lower 
fees…for this reason, the costs of implementing the prudential standards are not quantified in this 
RIS.’ 
In terms of benefits for RSE licensees from the introduction of prudential standards, APRA (2012: 
7-8) claimed that ‘…prudential standards provide greater clarity of how the requirements of the 
SIS Act and SIS Regulations can be met and requirements in prudential standards can be set in a 
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way that is flexible and principles-based which provides freedom for RSE licensees to interpret the 
requirements in line with the size and complexity of their business operations.’ APRA has also 
stated (2012: 10) that the prudential standards will be reviewed ‘…after their implementation and 
on an ongoing basis to ensure they continue to reflect good practice and remain relevant and 
effective, for both APRA’s prudential supervision purposes and for regulated institutions.’  
4.5.5 Stronger Super Reforms 
In addition to the weak-form implementation of RIS related to both the RSE and APRA Prudential 
Standards, a RIS was prepared by the Treasury for the My Super reforms in 2010 and was assessed 
as adequate by the OBPR. However, within this RIS process, the Prime Minister granted 
exemptions from the requirements for regulatory impact analysis in relation to the ability of funds 
to offer tailored MySuper products to employees with more than 500 employees, and extension to 
the date by which trustees will be required to have transferred the balance of existing default funds 
into MySuper products.92 
4.5.6 Coalition Amendments to the FoFA Laws 
As previously highlighted, the Coalition amendments to the Labor Government’s original, public-
interest-based FoFA reforms were designed to repeal the best interests’ duty, remove the opt-in 
requirement and relax the ban on commissions in a number of areas.  
In the Future of Financial Advice Amendments, the ‘Details-stage Regulation Impact Statement’ 
prepared by the Department of the Treasury and submitted to the OBPR on the 19th March 2014, 
reported that:93 
‘…The key reforms…are estimated to produce average ongoing compliance cost savings of 
around $190 million per year,94 as well as once-off implementation cost savings of around $88 
million…Overall, the measures were assessed as having a major impact on the broader 
economy and therefore given a B rating (on a scale of A to D) in relation to the level of analysis 
required.’ 
The RIS prepared by the Department of the Treasury, given that it related to an election 
commitment given by the Coalition Government to reduce regulatory burdens and costs in the FSS, 
                                                 
92 Stronger Super reforms – Regulation Impact Statement and Prime Minister’s exemption – Treasury: accessed on the 
12th November, 2015 at:  
http://ris.dpmc.gov.au/2011/10/17/stronger-super-reforms-%E2%80%93-regulation-impact-statement-and-prime-
minister%E2%80%99s-exemption-%E2%80%93-treasury/ 
93 Details of RIS accessed on the 18th January from: http://ris.dpmc.gov.au/2014/03/19/future-of-financial-advice-
amendments-details-stage-regulation-impact-statement-department-of-the-treasury/ 
94 This estimate of industry saving is consistent with the previously published annual savings of $187.5 million per 
year estimated by Rice Warner Actuaries (RWA).  
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contained no alternative policy options. This incomplete RIS was then assessed as adequate by the 
OBPR.  
However, the RIS does not quantify any benefit or costs for consumers. This information was also 
available in the Rice Warner 2013 Report which identified that the benefits to consumers were 
more than twice that of the cost to industry over the next 15 years. In total, the benefits of the 
original FoFA reforms were estimated to be $6.8 billion, far exceeding the cost of $2.4 billion over 
the next 15 years. This saving is consistent with another estimate of $6.6 billion in annual 
commissions paid by super members and consumers of financial products per year prior to FoFA.95 
Modelling of the FoFA reforms also highlighted benefits in addition to the savings to super 
members and consumers of financial products. That is, RWA predicted that by 2027 the FoFA 
reforms would: boost Australians’ savings under advice by $144 billion; reduce the average cost 
of advice from $2,046 (before the reforms) to $1,163, and double the provision of financial advice 
from 893,000 pieces to 1.88 million pieces. 
Thus the cost-based only RIS prepared by Treasury to support the Coalition’s Amendments to the 
FoFA laws is inconsistent with the guidelines in the Best Practice Regulation Handbook. That is, 
the Options Stage RIS does not provide rigorous evidence based assessment of the proposals. The 
handbook states that: ‘…best practice regulation-making… must be effective in addressing an 
identified problem and be efficient in maximising the benefits to the community, taking account of 
the costs’.  
4.6 Summary - Independent Review Findings 
It does seem that the RIS process has not been wholeheartedly adopted. This is summarised by 
Daniel Weight in 2012 in his article ‘Government’s approach to policy development criticised in 
formal review’96. On 11th October 2012, the Government released the Independent Review of the 
Australian Government’s Regulatory Impact Analysis Process (the Review) and its preliminary 
response. It provided a broad overview of the Government’s current policy development processes. 
Conducted by Mr David Borthwick AO PSM and Mr Robert Milliner, the findings were extremely 
critical of many aspects of the Government’s policy development processes, including the public 
service, ministers, and adherence to Cabinet processes. For example, the Review found that there 
was ‘considerable dissatisfaction and frustration with the RIS process by all parties: business and 
the not-for-profit sector, agencies and ministers and/or their offices.’  
                                                 
95 Treasury (2013) Future of Financial Advice Amendments – Options-stage Regulation Impact Statement, 
Commonwealth of Australia; See Appendix B in Rice Warner (2013) The financial advice industry post FoFA, 
prepared for Industry Super Australia, July 2013; Rainmaker Information (2011) Commissions Revenue Report 
2010, prepared for Industry Super Australia, August 2011; Rice Warner Actuaries, Transformation of the Financial 
Advice Industry, March 2010 
96 Daniel Weight, 2012, ‘Government’s approach to policy development criticised in formal review’, accessed on 14 th 
November at: 
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2012/Octobe
r/Governments_approach_to_policy_development_criticised_in_formal_review 
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The major criticisms highlighted included the fact that there had been 31 Prime Minister’s 
exemptions from the RIS process under the  Rudd/Gillard Governments. This meant that many 
major policy decisions, for example, ‘…the introduction of the Fair Work Act, the establishment 
of the National Broadband Network and the banning of the ‘super trawler’ from Australian waters, 
had not been subject to scrutiny’. Of concern, the Review Panel highlighted that it had not been in 
a position to examine the reasons why particular Prime Ministerial exemptions had been sought or 
granted, however, ‘…the reason appears to have more to do with it being expedient to decisions 
that the Government wanted to make’. 97 
Of great concern then with the RIS processes actually implemented for the RSE Reforms, the 
APRA-based Prudential Standards, the exemptions granted to some aspects of the Stronger Super 
Reforms, and in relation to the Amendments to the FoFA laws, is their inability to meet the stated 
objective for RIS. That is, as set out in the Business Council of Australia’s (BCA, 2012: 2) 
statement: 
‘...governments come to power with an objective to improve the wellbeing of Australians and to 
set policies they consider to be in the national interest. They have to make difficult choices about 
how they tax, regulate and spend or invest funds on behalf of taxpayers in order to deliver 
economic, social and environmental outcomes that will improve the lives of citizens. Evidence 
is crucial to good government policy outcomes because it helps policymakers work out which 
policy options are likely to achieve the best results.’ 
This lack of detailed quantitative, economic-based analysis thus fails to force the disclosure of any 
extraction of rents from fund members that may occur within the regulatory structure being 
proposed. In turn, the weak-form implementation of RIS both in the superannuation industry and 
throughout the broader Australian government regulatory processes generally, provides an example 
of the concept of ‘corrosive capture’ (Carpenter and Moss, at pp. 16-17) as previously outlined 
which is designed to ‘…dismantle regulation even in the absence of public support or a strong 
welfare rationale for doing so.’  
A critically important point to note then is that a significant proportion of the pro-producer, 
regulatory reforms introduced in Australia over the last three decades, have not been required to 
undergo serious, cost/benefit scrutiny. The weak-form RIS implementation process that has 
characterised the regulatory reforms is unable, in its formulation, application, or enforcement, to 
serve the public interest genuinely. For example, the frequent use of ‘special cases’, that is, 
Ministerial exemptions, election promises and carve outs and non-quantitative RIS processes have 
failed to prevent the passage of legislative reforms that are designed to transfer wealth from fund 
members to the FSS in the form of, for example, excess fees and commissions.  
                                                 
97 Corporations Amendment (Streamlining of Future of Financial Advice) Bill 2014, Bills Digest no. 11 2014–15, 
Coalition Government actions on FOFA, accessed on the 13th January, 2016 at: 
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/bd1415a/15bd011 
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4.7 Recommendations 
To ensure that the RIS process can more effectively blunt the force of all forms of capture, and 
therefore provide a remedy to the reform paradox facing Australian fund members, the following 
recommendations are suggested: 
1:  for both political parties, as a social imperative, to pursue regulatory capture as a 
 systemic risk across all agencies and legislative processes. As highlighted by Senator 
 Sheldon Whitehouse  (2014, at p. 473),98 consideration should be given to establishing 
 an official public advocate, for example, who could represent the public interest during 
 the regulatory process; 
 2: for both political parties and the OBPR to more clearly understand the nature of the 
 industry within which the RIS are being prepared. In the case of the Australian 
 superannuation industry, the size and power of the financial services sector needs to 
 be taken into account in ensuring that the RIS process in place has the capacity to  clearly 
 identify potential rent seeking activities from this sector which would impose 
 significant costs on fund members; 
3: for the legislature to more clearly implement the critically important RIS threshold 
 concepts such as ‘minor or machinery in nature’ and ‘does not substantially alter  existing 
 arrangements’;  
4: to significantly restrict the carve-out and exemption provisions that are included within 
 the Australian Government Regulation Impact Assessment process; 
5: to give priority to not only the completion of the outstanding Post Implementation Reviews 
(PIR)99 but to ensure that these Reviews are conducted on all legislation currently in place 
within the superannuation industry that have previously been granted any form of 
exemption/‘carve out’ in relation to the preparation of a RIS. In addition, PIR must, as a 
priority, be conducted on all future legislative reforms within the superannuation industry 
regardless of whether they have been subject to any form of exemptions/’carve out’; and 
6: for both Federal governments to more actively engage the advice of Australia’s highly 
 experienced fund trustees, as detailed in Figure 3.3, in the early stages of the RIS  process 
                                                 
98 Afterword to the Tobin Project’s Preventing Regulatory Capture by Senator Sheldon Whitehouse (D–RI), Jim Leach, 
Professor, University of Iowa Law School, former Republican Chairman of the House Committee on Banking and 
Financial Services, in 2014. ‘Preventing Regulatory Capture: Special Interest Influence and How to Limit it’, The 
Tobin Project, Harvard Law School, Cambridge University Press. 
99 As detailed on the OBPR site at: at https://ris.govspace.gov.au/files/2012/04/03-PIR-Table-Required-2014-
15_22072015.pdf ,  as at 30th June 2015, there were a total of 90 post-implementation reviews (PIR) required. Of the 
90 PIRs, in 57 cases the regulation has been implemented, whilst in 4 instances the regulation has not been implemented 
and 29 PIRs were completed and published. Eight PIRs were non-compliant for not having been completed in the 
required timeframe. 
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 to ensure that their voices, and those of the millions of fund members they  ‘protect’ in the 
 form of administering and investing their life savings, are heard. 
Our final recommendation references the views expressed within the Productivity Commission’s 
2012 Report (at p. 236). Of critical importance to the Commission is that: 
‘…RIS documents should not be delivered to the door of executive government to inform 
decisions and then disappear. RIA processes are less about giving a single answer, and 
more about framing problems, scoping solutions and uncovering unintended consequences 
of proposed regulatory measures. A RIS should not fade from the scene once a regulatory 
decision enters parliament, but should remain an important reference point in political 
negotiations in the parliament before final decisions are taken. In short, RIA processes 
should not only better inform executive government decisions; they should also better 
inform the decisions of Australian parliaments.’ 
 
5.  Summary and Conclusion 
As highlighted in the Afterword to the Tobin Project’s Preventing Regulatory Capture100 by 
Senator Sheldon Whitehouse (D–RI), Jim Leach, Professor, University of Iowa Law School, 
former Republican Chairman of the House Committee on Banking and Financial Services (at p. 
467): 
‘…For the most part, a country’s regulatory framework serves the public interest well. It helps 
keep [people] safe from pollutants, personal injury, and other harms and supports the orderly 
operation of a dynamic economy. Yet the threat of regulatory capture is ever present. When 
powerful interests gain excessive influence over legislators and regulatory agencies, the 
integrity of the regulatory process is compromised, and catastrophic consequences can unfold.’ 
Within this context, this paper sought to address the issue of the current regulatory reform paradox 
and whether RIS has the potential to sharpen regulation in the Australian superannuation industry 
to ensure compatibility of public and private objectives.  At the heart of the issues faced by fund 
members is the magnitude of the pool of superannuation fund monies that are at stake. As put by 
Senator Whitehouse: when the bank robber Willie Sutton was asked why he robbed banks, he 
responded with ‘because that’s where the money is’ (at p. 469).  
The evidence is that, at the policy level, the RIS process, when fully implemented, does have the 
potential to provide an effective remedy to the reform paradox. By forcing legislators to provide a 
detailed, transparent economics-based analysis of both the costs and the benefits of any proposed 
regulatory reforms, the RIS process allows fund members specifically and the Australian society 
generally, to detect, identify and reject any illegitimate rent seeking by the financial services sector 
                                                 
100 2014. ‘Preventing Regulatory Capture: Special Interest Influence and How to Limit it’, The Tobin Project, Harvard 
Law School, Cambridge University Press. 
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or any other party. The power of media attention to identify illegitimate rent seeking given the 
existence of Australia’s RIS process was evident in the headlines generated by the Coalition 
Government’s recent decision to move forward with its planned Amendments to the FoFA laws 
without having completed a detailed, RIS process.  
However, at the implementation stage, greater attention needs to be paid to the potential of the 
‘special cases’ within the Australian RIS process to be used to, firstly, implement legislative 
provisions that contain significant benefits for powerful producer groups, such as the financial 
services sector, while producing few benefits for consumers, fund members or society. Second, the 
American SEC-based case study also highlights that demanding detailed and biased RIS (based 
only on firm based costs for example) can be used to benefit powerful producer groups by slowing 
down or ‘stalling’ necessary regulatory reforms designed to protect capital markets and/or 
consumers generally. Neither outcome meets the stated objectives/purposes of the RIS process in 
Australia. As set out by the 2012 Regulatory Impact Analysis Benchmarking Report by the 
Productivity Commission (pp. 62-63), a number of stakeholders identified regulatory proposals 
with significant impacts that were bypassing RIA: 
‘…Of greatest concern, however, is the perception that in some jurisdictions proposals 
(often politically contentious) with highly significant impacts are more likely not to be 
subjected to adequate RIA than other less significant proposals, either because: they are 
more likely to be granted an exemption from the process by the Prime Minister, Premier, 
Treasurer or relevant delegated officer.’ 
The concerns raised by the Productivity Commission had previously been identified in the 2006 
Banks Taskforce Report101, which stated that: 
 ‘…RIA compliance has tended to be lowest for more significant or controversial 
regulations, where good process is most needed. It also noted that in many cases, RISs 
appear to have been an afterthought, merely justifying decisions already taken. It concluded 
that RIS requirements needed to be strengthened to reflect the analytical and consultation 
requirements.’ 
The OPBR had sought to address these criticisms by the release of its updated 2014 AGGR, 
however, for example, carve out provisions remain in place if the regulatory impact is of a minor 
or machinery nature and does not substantially alter existing arrangements. Of concern is that the 
efficacy of these provisions rely on the appropriate use of words such as ‘minor or machinery in 
nature’ and ‘does not substantially alter existing arrangements’. In addition, the previously widely 
used Prime Minister’s exemptions and special cases remain within the AGGR and a RIS covering 
matters that were the subject of an election commitment will also not be required to consider a 
range of policy options. 
 
                                                 
101 The Taskforce on Reducing Regulatory Burdens on Business, Rethinking Regulation (January 2006) (Banks 
Taskforce Report), pp i and ii. <http://www.regulationtaskforce.gov.au/finalreport>. 
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In discussing the reality of the large gap that can exist between the principle and practice of RIS, 
the PC in their 2012 Report (at p. 195), argued that: 
 
‘…improving RIS quality is unlikely to be achieved by simply providing more detailed 
guidance material or further strengthening analytical requirements. Based on the evidence 
examined, such an approach would likely only further widen the gap between principle and 
practice. In view of this, other approaches are needed.’  
 
Our research within the superannuation industry supports this belief. For example, the Coalition 
Government’s 2001 Issues Paper entitled ‘Options for Improving the Safety of Superannuation’ 
provided a detailed public interest rationale for the passage of the licensing, legislative enactments. 
Within this document, it is argued that legislative intervention was necessary given that 
‘…superannuation is essentially a managed investment with special characteristics that collectively 
place an onus on Government to ensure proper governance frameworks.’ These special 
characteristics included: compulsion; restricted member access to their investments until 
retirement; limited choice and portability; and a range of information asymmetries related to 
superannuation investment risk. 
 
In introducing the key licensing regime associated with this ‘Safer Superannuation’ rationale in 
2004, the OBPR, however, exempted these legislative reforms from any form of RIS or from any 
post-implementation review process. This exemption, based on the reforms being classed as only 
‘minor or machinery’ in nature, is inconsistent with the reality of the significant impacts of these 
reforms on the superannuation industry as highlighted in the Introduction and in Part Five. e The 
APRA-based official statistics show that, primarily as a result of the licensing requirements, the 
number of funds has decreased by more than 91 per cent from June 2001 (with many funds exiting 
the industry in preference to complying with the RSE Reforms that were to be introduced in 2004) 
to 31st December, 2014.  
 
This example, combined with the weak-form implementation of the APRA Prudential Standards, 
the Stronger Super Reforms and the Amendments to the FoFA laws, suggest that both Labor and 
Coalition Federal Governments in Australia have failed to fulfil their own, stated, public interest 
objectives. That is, both Parties have at times failed to enforce a detailed, quantitative analysis in 
relation to its regulatory reforms within the superannuation industry. The absence of evidence-
based analysis is inconsistent with the OECD’s Guiding Principles, to which Australia is a 
signatory, which prioritise transparency and accountability in policymaking and indicates the 
nature and extent of the capture process in place within the superannuation industry.  
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